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PART L

KEGULATION OF PROMOTION OF CONSTRUCTION, SALE, MANAGEMENT
AND TRANSFER OF OWMNERSHIP FLATS.

Pefinitions. 2 Tn this Part and in Part III, unless the context otherwise requires—

(a) “fat” means a separate and self-contained set of premises forming
part of a building and used or intended to be used for residence, or office,
or show-room, -or shop or godown or garage; and includes an apartment.

Explanation.-—Each set of premises shall be deemed to be separate and
self-contained notwithstanding that common provision is made for sanitary,

washing, baihi_ng or other conveniences in respect of two or more sets of
premises;

(b) - “prescribed” means prescribed by rules made under this Act;

(c) “promoter” means a person who comstructs or causes to be constructed,
a block or building of flats for the purpose of selling on ownership basis some
or all of them  to other persoms, or to a company, co-operative society or
other association of persons, and includes his assignees; and where the person
who constructs or causes to be constructed and the person who sells are
different. persons, the term includes both;

(d) “Registrar” means the Registrar as defined in the Gujarat Co-opera-g.; x

‘five Societies 'Act, 1961, or, as the case may be, in the Companies Act, 1956; . 9:;
g6z,
19586,

.- (&) copversion _of .a building or part thereof, into flats or apartments
shall be construed as construction of a block or building of flats or, as the
case may be, apartments;

- i the =xpﬁ&ﬁions “apartment” and “apartment owner” shall have the
meanings respectively assigned to them in Part II of this Act

el 3. (I) Notwithstanding anything contained in any other law for the time
Ii-hlml" " “being in force, a promoter who intends to construct or conmstructs a block or
.ﬂ_-.-_:;;“i}uilding of flats, all or some of which are to be taken or are tzken on owner-
““ghip basis shall, in’ all transactions with persons intending to take or taking one
or more flats on ownership basis, be liable to give or produce. or cause to be
given or produced,.the information and the documents hereinafter in this sec-

tion mentioned.

[2} A promoter, who constructs or intends to comstruct such block or build-
ing of flats, shall—
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(@) make full and true disclosure of the nature of his title to the land on
which the flats are cobstructed, or are to Dbe consiructed, such title to the
land as aforesaid having been duly certified by an almrney-at -law, or by
an advocate of not less than three years standing;

() make full and true disclosure of all encumbrances on such land, in- . :
cluding any right, title, interest or claim of any person in or over such =~
land; . . : g ahl

{(c) give inspection in seven days' notice or demand -"of -the plans and

specifications of the building built or to be buiit on the land, such plans
and specifications having been approved by the competent local authority as
may be required under the law for the time being in fui'ce;-*

.d) disclose the nalure of fixtures, fittings and amenities ( miudu@g ih: gt
provision for cne or more lifts) provided or to be provided; . -i..cop o 1oisemes

(e) disclose on reasonable notice or demand, if the prumuwr is himself
_ ke builder, the prescribed particulars as respecis the design and ihe mamnals —
10 be used in the comstruction of the building, and if the pmmute;r ¥ not st
bimself the builder, disclose on such notice or demand, ail agreements. (am‘f
where there is no written agreement, the dutzils of zil agreeni:ats) entered
into by him with the architects and coniractors regarding the design, materials
and construction of the building;

(f) specify in writing the date by which possession of the flat is to be
handed over (and he shall hand over such possession accordingly);

(g) prepare and maintain a list of flats with their numbers already taken
or agreed (0 be taken, and the names and addresses of the ‘parties, and’ the™ "
price charged or agreed to be charged therefor, and the terms and’ condi- TS
tions if any on which the flats are taken or apgreed to be tak- :

(h) state in writing, the precise nature of the organisation cf perwns to
be constituted and to which title is to be passed, and the tcrms and condi- »29% ¢
tions governing such organisation of persons who have taken or are to takc
the flats, :

() not allow persons te enter into possession until a completion certificate,
where such certificate is required to be given under any law, is duly given
by the local authority (and no person shall take possession of a flat until such .
completion certificate has been duly given by the local authority);

(). make a full and true disclosure of all outgoings (including “ground
rent, if any, municipal or other local taxes, taxes on income, water charges
and electricity charges, revenue assessment, interest on any. mortgage or ., ... ..
other encumbrances, if any); e, B EEDER

(k) make a full and true disclosure of such other information and doeun-
ments in such manner as may . be prescribed: and give on demand true
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«copies of ‘such of ‘the documents referred to in any of the clauses of this
sub-section as ‘may be prescribed at a reasonable charge therefor.

P"""l "‘""‘“ 4. Notwithstanding anything contained in any other law for the time being
sccepting  in force, a promoter who intends to construct or constructs a block or building

“i"‘“"t or Of flats, all or some of which are 1o be taken or are taken on ownership basis
it, to _shall, before he accepts any sum of mopey as advance payment or deposit,
wmmhmh which shall not be more than 20 per cent. of the sale price, enter into a written

and agreement for sale with each of such persons who are to take or who have
e ™ taken .such flats, and the agreement shall be registered under the Regist-
registered. ration Act, 1908 and such agreement shall comtain the prescribed particulars; XVIof
and to.such agreement there shall be atiached such documents or copies 1908,
thereof, in respect of such matters, as may be prescribed.
Promoterto 5, The promoter shall maintain a separate account in  any bank of sums
mt?: ‘taken by him, from persons intending to take or who have taken Hats, as advance
m“t:k:i or deposit, incluthing ‘any sums so taken towards the share capital for the
asadvance formation of a co-operative society or a company, or towards the outgoings
::ddatf:-m“ {including ground rent, if any, mumicipal or other local taxes, taxes on income,
be trustes Water charges, ‘clectricity charges, Tevenue assessmeni, intcrest on any morigage
mhm “or “other ‘encumbrances, if any); and he shall hold the said moneys for the
them for  “purposes for “which they were given and shall disburse the moneys for those
Erm:::- purposes, and shall on demand in writing by an officer appointed by general
‘or-special order by the State Government for the purpose, make full and true

disclosure of all transactions in respect of that account

s %. ‘A promoter shall, while he is in possession, and where he collects from
bilitieafor  persons who “have taken over flats or are to  take over flals  sums ‘for the
Em‘uf .payment-of outgoings -cven thereafter, pay all outgoings (including ground rent,
till property _gnumicipal - or -other local laxes, taxes on income, water charges. electriciy
:m_ﬁund_ charges, .revenuc assessment, interest on any morigage or other encumbrances,

if any), -until hertransfers the propeity to the persons taking over the ‘flats, or
to the organisation of any such persons.

Aferplans 1. {I) After the plans and specifications of the building, as approved by
md-pe:il; the local authority as aforesaid, are disclosed or fumished to the person rwho
disclosed no agrees to take one or more flats, the promoter shall not make —

alterations

uuadims (i) any -alterations .in the structures described therein in respect of the
‘:i“ g0 _flat.or flats which are agreed lo be taken, without the previous consent of
consent of _that :

Tk ki that person; -or

:‘;m (i) amy other alterations in the structure of the building, or con-
fiata; and struct any -additional -structures, without the previous comsent of all the
:m persons who -have agreed 10 take the flats,

witkin & y

m;:di:u (2) "Subject to sub-section (), the building shall bz construcied and com-
rooti

pleted in accordance with the plans and specifications aforesaid; and if any
defect«in the building or ‘material used. or if any unauthorised change in the
-@ensiruction, is brought to the notice of the promoter within a period of one
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year from the date of handing over possession, it shall wherever -possille be
rectified by the promoter without further charge to the persons who have
agreed to take the flats, and in other cases such persons shall be entitled to
receive reasonable compensation for such defect or change. Where there is
a dispute as regards any defect in the building or materials used, or any
unauthorised change in the construction, the matter shall, within a period of
two years from the date of handing over possession and on payment of such
fee as may be prescribed, be referred for decision to the Housing Commissioner
or to any officer not lower in rank than that of a Superintending Engincer as
the State Government may by general or special order specify in this behalf. The
Housing Commissioner or such officcr shall after inquiry -recerd -his devision,
which shall be final.

Explanation—In this section “Housing Commissioner” means the Housing
Guj. sCeommissioner appointed under the Gujarat Housing Board Act, 1961 or, as the
%lﬁ'afaase amay be, the Rural Housing Commissioner appoeinted under the Gujarat
196. JRural ‘Housing Board. Act. 1972 having jurisdiction in the area .in :which the
u“’.;f :building is constructed,
L T Refund of

. : ; amount
waj) the promoter fails to give possession, in accordance with the terms ofpaid with
. ATy E . i 1 fi
his agreement, of a fat duly cu,n.p%eted by the date specified, or any furihcr}];ﬁal:x t;'r
date or dates agreed Lo by the parties, or give

; prossession
(#) the promoter for reasons beyend his control  and of his agents iswithin
unable to give possession of the flat by the date specified, or the fu1rth::.1':r,,lE'''',:;:f,,f'ﬁ,;""!:,.'1
agreed date and a period of three months thereafter, or a further period of further time
three months if those reasons stll exist, sllowed.

then, in any such case, the promoter shall be liable on -demand -(but without
prejudice to any other remedies which may be available against him) to refund
the amounts already received by him in respect of the. flat (with simple  interest
at pine per cent. per annum from the date he received ithe sums till the date
the amounts and interest thereon are refunded), and the amounts and the
interest shall be a charge on the land and  the construction if any thereon in
awhich the flat is or was to be comsiructed, to the extent ef the amount due,
tbut subject to any prior encumbrances.

9. No promoter shail, after he executes an agreement -to -sell ‘any flat, No mortgage

morigage or create a charge on the fat or the land, without the previous con- E‘f"-:;ltt:ih
sent of the persons who take or agree to take the flats, and if any such without

mortgage or charge is made or created without such -previous consent after the ?mmu*-'m
agreement referred to i section 4 is registered, it shall not affect the rights and after

interests of such persons. Em;f“nt"f
o . for sale.
10. (I) As scon as a minimum number of persons required to form a Promoter

co-operative sociely or a company have taken flats. the promoter shall within the-to take

Z 5 . . . : E staps [or
prescribed peried submit an application to the Registrar for registration of the formation
vrganisation of persons who take the flats, as a co-operative society or, as the 3;311-“
case may be, as a company; and the promoter shall, join, in. respect of the {lats society or

QOMpPALY.
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which have not been taken. in such application for membership of a co-opera-
tive society or, as the case may be, of a company. Nothing in this section shall
affect the right of the promoter to dispose of the remaining fats in accordance
with the provisions of this Act.

(2) If any property comsisting of building or buildings is constructed or to
be constructed and the apartment takers propose to submit the apartments to
the provisions of Part Il by executing Declarations and Deeds of Apart-
ments as required by that Pari, then the promoter shall inform the Registrar
accordingly, and in such cases it shall mot be lawful tc form amy co-operative
society or company and each apartment owner shall be entitled to the
exclusive ownership and possession of his apartment as provided in Part I

11. A promoter shall take all mecessary steps to complete his title and
convey to ibe orgamisation of persons, who take flats, which is registered either
as a co-opcrative society or as a company as aforesaid, or to an association
of flat-takers or aparimeni owaers, his right, title and interest in the land and’
builaing, and execute all relevant documents therefor in accordance with the-
agreement executed under section 4 and if on period for the execution of the
conveyance is agreed upon, he shall execuie the conveyance within the pres-
cribed pericd and also deliver all documents of title relating 1o the property
which may be in his possession or power.

12. (1) Every person who has exccuted an agreement to take a flat shall
pay at the proper time and place the price, his proportionate share of the mum-
cipal taxes, water and electricity charges, ground rent (if any) and other public
charges in accordance with his agreement with the promoter; and where a co-
operative society or a company of persons taking the flats is to be constituted,
co-operate in the formation of such society or company, as the case may be.

{2} Any person who has executed an agreement to take a flat and ~who,
without reasonable excuse, fails to comply with or contravenes the provisions of
sub-section () shall, on conviction, be punished with fine which may extend to
two thousand rupess.

13. (I) No person. who is a promoter, or who is in charge of management
or connected with the management of a block or building of flats whether as
member of a managing commiitee, director, secretary or otherwise, or is res-
ponsible for the maintenance thereof (hereinafter in this section referred to as -
“the manager”), shall, without just and sufficient cause, either by himself or
through any person cut off, withhold or in any manner curtaii or reduce, any
essential supply or service enjoyed by the person who has taken a flat or by
any person in occupation thereof through or under him) in respect of the flat
taken, or agreed to be taken, by him. E
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{2) The person who has taken or agreed to take the flat or the oocupicl.r
may, if the manager has contravened the provisions of sub-section (I}, make
an application to the Court for a direction to restore such supply or service,

{3) If the Court on enquiry finds that the applicant or the person through
or under whom he is in occupation has been in  enjoyment of the essential
supply or service, and that it was cut off or withheld or curtailed or reduced

by the manager without just and sufficient cause, the Court shall make an

order directing the manager to restore such supply or service before a date to
be specified in the order.

(4) The manager who fails to restore the supply or service before the date
so specified shail for each day during which ths default continues thereafier,
be liable wpon a further direction by the Court to that effect to fine which
may extend to ome hundred rupess,

(3) Notwithstanding anvything contamed in any law for the time being i
force—

(a) in the City of Ahmedabad, the Court of Small Causes of Ahmedabad.

() in any other area for which a Court of Small Causes is established under
the Provincial Small Causes Courts Act, 1887, such Court, and

(c) elsewhere, the Court of the Civil Judge (Senior Division),

shall have jurisdiction to decide any application made under sub-section (2) and
no other Court shall have jurisdiction to entertain such application. Mo
appeal shall lie from any order made on such application; but in the City of
Ahmedabad, the Almedabad City Civil Court established under the Ahmedabad
City: Courts Act, 1961 and elsewhere the District Court may, for the purpose
of satisfying itself that the order made was according to law, call for the case
in* which such order was made and the Court aforesaid or the Judge of the
City Court or, as the case may be, the District Judge or any Judge to whom
the case mav be referred by the District Judge. shall pass such order with res-
pect thereto ns it or he thinks fit.

{6) Any manager who confravenes the provisions of sub-section (7} shall, on
conviction, be punished with imprisonment for a term which may extend to
three months, or with fine, or with both.

(7) The offence under sub-section (6) shall be cognizable and shall not be
triable by any Court inferior to that of a Magistrate for the City of Ahmedabad
or a Magistrate of the First Class.
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Explanation I'—In this section, essential supply or service includes the
supply of water, electricity lights in' passages and on stair-cases, and lifts amhb
comservancy oOf samitary service.

Explanation: H.—For the purposes of this section, withholding any essential
supply or service shall include acts or omissions atiributable to the manager. on.
account of which the essential supply or service is cut off by the loeal. authe-
rity or any other competent authority. :

14. The provisions of this Part, except where otherwise provided, shall, be
in addition to the provisions of the Transfer of Property Act, 1882 and shall I‘;’
take: effect notwithstanding anything to the contrary contained in  any mn-fm_
tract.

15. As respects flats which on the commencement of this Part have already
been constructed, or converted, the provisions of sections 2, 6, 8, 9, 10, 11,
12, 13, 42, 43 and 44 shall apply subject to the following modifications, that
is to say—

(@) in section 2, in clause (c), the words “who constructs or causes to be
constructed” occurring at both the places chall be read as if the wonds
“who: has constructed. or caused to be constructed™ had been substituted;

{b) in section 8, if the date specified or agreced to has already passed at
the commencement of Part I, then the promoter shall pive possession within
three months from such commencement; and i for any reazons beyvond his
control and of his agent, the promoter has bzen unable to give possession of
the flat within three months from such commencement, he shall give posses-
sion thereof within a further period of three months if those reasons still exist;
and' thereafter the promoter shall be liable on demand to refund the amounts
on the terms and conditions provided in the said section; :

{¢y im section 9; the words and figure “afier the agreement referrad: too
in' section 4 is registered™ shall be read as if the words “after the commence-
ment of Part T” had been substituted;

(d) in section 10, the words “As soon as a minimum number of persons
required to form a co-operative society or a compary have taken flats the
promoter shall within the prescribed perind™ shall b read as if the words
“Where the minimum number of persons required to form a co-operative
society or a company have taken flats. the promoter shall within three months
from the commencement of Part I"” had been substituted:

(&) in section 11, the words and fgurc “in accordance with the agrre-
ment executed under section 4™ shall be read as if the words “in accordance
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with any agreement made in respect thereof” had been substituted, and the
words “within prescribed period™ shall be read as if the words “within three
months from the commencement of this Part™ had been substituted.

Guj. 16. Nothing in this Part shall apply to the Gujarat Housing Board cunsu-ﬁgmh

]I[Fﬁml‘.ﬂi under the Gujarat Housing Board Act, 1961. gmm:“
1961, Houmng
PART T1I.

PROVISIONS FOR OWNERSHIF OF APARTMENTS.

17. This Part applies only to property, the sole owner or all of the owners Applieation
of which submit the same to the provisions of this Part by duly executing and bt
registering a Declaration as hereinafter provided :

Provided that, no property shall be submitted to the provisions of this Part
unless it is mainly used, or proposed to be used for residential purposes.

18. In this Part, unless the context otherwise requires,— Definitions.

{a) “apartment” means a part of the property intended for any type of
independent use, including one or more rooms or enclosed spaces located on
one or more floors (or part or parts thereof) in a building, intended to be
vsed for residential purposes and with a direct exit to a public street, road
or highway or to a common area leading to such street, road or highway;

(b) “apartment owner” means the person or persons owning am apart-
ment and an undivided interest in the common areas and facilities in -the
percentage specified and established in the Declaration;

(c) “apartment number” means the number, letter, or combination thereof
‘designating the apartment in the Declaration;

{d) *“association of apartment owners” means all of the apartment owners
acting as group in accordance with the bye-laws and the Declaration:

{€) “building” means a building containing five or more apartments, or two
or more buildings. each containing two or more apartments, with a total of
five or more apartmer:s for all such buildings, and comprising a part of the
property;

{f) “common areas and facilities” unless otherwise provided in the Declara-
tion or lawful amendments thereto, means—

{1} the land on which the building is located;

{(?) the foundations. columns, girders. beams. supports, main walls, roofs,
‘halls, corridors. lobbies. stairs, stair-ways, fire-escapes and entrances  and
exits of the building;

IV-Extra-19
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(3) the basements, cellars, vyards, gardens, parking areas and storage
spaces;

(#) the premises for the lodging of janitors .u persons employed for the
management of the property;

(5) installations of central services, such as power, light, gas, hot and cold
water, heating, refrigerations, airconditioning and incinerating;

(6) the elevators, tanks, pumps, motors, fans, compressors, ducts and in
general all apparatus and installations existing for common use;

(7) such community and commercial facilities as may be provided for
in the Declaration; and

(8) all other parts of the property necessary or convenient to its existence,
maintenance and safety, or normally in common use;

(g) “common expenses” means,—

(1) all sums lawfully assessed against the apartment owners by the
association of apartment owners;

(2) expenses of administration, maintenance, repair or replacement of
the common areas and facilities;

(3) expenses agreed upon as common expenses by the association of
apartment owners;

(#) expenses declared as common expenses by the provisions of this Part
or by the Declaration or the bve-laws;

if) “common profits” means the balance of all income, rents, profits and
revenues from the common areas and facilities remaining after the deduction
of the common expenses;

() “competent authority” means in relation to a building constructed or to Guie
be constructed by a Housing Board, the Housing Commissioner: and in any X of
other case, the Registrar of Co-operative Societies as defined in the Gujarat g
Co-operative Societies Act, 1961;

(/) “Declaration” means the instrument by which the property is submitted
to the provisions of this Part as hereinafter provided. and such Declaration
as from time to time may be lawfully amended;

(k) “Housing Board” means the Housing Board constituted under the Gujarai 81
Housing Board Act. 1961: ﬂ]
e k.
(D) “Housing Commissioner™ means the Housing Commissioner appointed i
as such under the Gujarat Housing Board Act, 1961;
(Guj.
(m) “joint family” means in undivided Hindu family and in the case of othet E‘-ﬂa‘f
persons, a group or unit, the members of which are by custom joint in posses- 1961
sion or residence;
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#£: “limited common areas and facilities” means those common areas and
facilities designated in the Declavation as reserved for use of certain apartment
or apariments to the exclusion of the other apartments;

(0) “majority or majority of apartment owners” means the apartment
owners with 51 per cent. or more of the votes in accordance with the.per-
centages assigned in the Declaration to the apartments for voting purposes;

{(p) “manager or Board of managers” means the manager or Board of
managers of an association of apartment owners;

{g) “person” includes a joint family;
(r) “prescribed” means prescribed by rules made under this Act;

{s) “property” means the land, the building, all improvements and structures
thereon, all owned in frechold or held on lease or as occupant under any law
reiating to iand revenue and all easements, rights and appurtenances belonging
thereto, and all articles of personal property intended for use in conmection
therewith, which have been, or are intended to be, submitted tc the provisions
of this Part.

19. Each apartment, together with the undivided interest in the common areas Apartments
and facilities, appurtenant to such apartment, shall, for all purposes, cunstitutef;ﬁﬁm and
heritable and transferable immoveable property within the meaning of any law trensferable.

for the time being in force in the State;

and accordingly, an apartment owner may transfer his apartment and the
percentage of undivided interest in the common areas and facilities appurtenant
to such apartment by way of sale, morigage, lease, gift, exchange or in any other
manner whatsoever, in the same manner, to the same extent and subject to the
same rights, privileges, obligations, liabilities, investigations, legal proceedings,
remedies and to penalty, forfeiture and punishment as any other immoveable
property, or make a bequest of the same under the laws applicable to the
transfer and succession of immoveable property.

20. (I) Each apartment owner shall be entitled to the exclusive ownership Ownership of
and possession of his apartment. apartment.

(2) Each apartment owner shall execute a Declaration that he submits his

apartment to the provisions of this Part and a Deed of Apartment in relation to
his apartment in the manner prescribed for the purpose.

21. (I) Each apartment owner shall be entitled to an undivided interest in Common
the common areas and facilities in the percentage expressed in the Declaration, 2rise and
Such percentage shall be computed by taking as a basis the value of the apartment o

in relation to the value of the property: and such percentage shall reflect the
limited common areas and facilities.
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(2} The percentage of the undivided interest of each apartment owner in the
common arcas and facilities as expressed in the Declaration shall have a per-
manent character, and shall not be altered withomt the consent of all of the
apartment owners expressed in an amended Declaration duly executed and
registered as provided in this Part. The percentage of the undivided interest in
the common areas and facilities shall not be separated from the apartment to
which it appertains, and shall be deemed to be comveyed or encumbered with
the apartment even though such interest is mot expressly mentioned in the com-
veyance or other instrument.

(3) The common areas and facilities shall remain undivided, and no apart-
ment owner or any other person shall bring any action for partition or division
of any part thereof, unless the property has been removed from the provisions
of this Part as provided in sections 29 and 37. Any covenant to the contrary
shali be null and void.

() Each apartment owner may use the common areas and facilities in accord-
ance with the purposes for which they are intended without hindering or encro-
aching upon the lawful rights of the other apartment owners.

(5) The necessary work of mainienance, repair and replacement of the
common areas and facilities and the making of any additions or improvements
thereto shall be carried out only as provided herein and in the bye-laws.

{6) The association of aparument owners shall have the irrevocable right, to
be exercised by its manager or Board of managers, to have access to each
apartment from time to time during reasonable hours as may be mecessary for
the maintenance, repair and replacement of any of the common areas and
facilities therein or accessible therefrom, or for making emergency repairs therein
necessary tc prevent damage to the common areas and facilities or to amother
apariment or apartments.

22. Each apartment owner shall comply strictly with the bye-laws and with
the administrative rules and regulations adopted pursuant thereto, as either of
the same may be lawfully amended from time to time, and with the covenanis,
conditions and restrictions set forth in the Declaration or in the Deed of Apart-
ment in respect of his apartment. Failure to comply with any of the same shall
be a ground for an action to recover sums due, for damages or injunctive
relief or both maintainable by the manager or Board of managers on behalf
of the association of apartment owners or, in a proper case, by an aggrieved
apartment OWner.

23. No apartment owner shall do any work which is likely to jeopardise
the soundness or safety of the property, reduce the value thereof or impair any
easement or hereditament nor shall any apartment owner add any material
structure or excavate any additional basement or cellar without in every such
case the unanimous consent of all the other apartment owners being first

nbtained.
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24. (J) Subsequent to recording the Declaration as provided in this PartEncumbra-
and while the property remams subject to this Part, no encumbrance of m:;fm
nature shall thereafizr amse or be created or be effective against the property. Zir;ﬂa;ﬁimm
During such period encumbrances may arise or be created only against each pees, effect of
apartment and the percentage of undivided interest in the common areas and Pertpayment.
iacilities appurtenant to such apartiment, in the same manner and under the same
conditions in every respect as encumbrances may arise or be created upon or
against any other separate parcel of property subject to individual ownership :

Provided that, if during the period any encumbrance has arisen or been
created against such apartment and the porcentage of undivided interest in the
common areas and facilities, appurtenant to such apartment, no apartment and
such percentage of undivided interest shall be partitioned or sub-divided in
interest :

FProvided further that, no labour performed or materials fornished with the
consent or at the request of an apartment owner or his agent or his contractor
or sub-contractor shall be the basis for a charge or any encumbrance under

Iv of be provisions of the Transter of Property Act, 1882, against the apartment or

1882. any other property of any other apartment owner not expressly consenting to
or requesting for the same, except that such express consent shall be deemed to
be given by the owner of any apartment in the case of emergency repairs
thereto. Labour performed and maierials furnished for the common areas and
facilities, if duly authorised by the association of apartment owners, the
manager or Board of managers in accordance with this Act, the Declaration or
bye-laws, shall be deemed to be performed or furnished with the express con-
sent of each apartment owner and shall be the basis for a charge or emcumb-
rances under the Act aforesaid against each of the apartments and shall be
subject to the provisions of sub-section (2).

(2) In the event of a charge or any encumbrance aga.ast two or more apart-
ments becoming effective, the apartment owners of the separate apartments
may remove their apartments and the percentage of undivided interest in the
common arcas and facilities appurtenant to such apartments from the charge of
encumbrance by payment of the fractional or proportional amounts attributable
to each of the apartments affected. Such individual payment shall be computed
by reference to the percemtages appearing in the Declaration. Subsequent to
any such payment, discharge or other satisfaction, the apartment and the per-
centage of undivided interest in the common areas and facilities appurtenant
thereto shall thereafter be free and clear of the charge or encumbrance so paid,
satisfied or discharged. Such partial payment, satisfaction or discharge shall
not prevent the person having a charge or any other encumbrance from pro-
ceeding to enforce his rights against any apartment and the percentage of un-
divided interest in the common areas and facilities appurtenant thereto in respect
of the charge or encumbrance not so paid, satisfied or discharged.

25. The common profits of the property shall be distributed among, and the Common
common expenses shall be charged to, the apartment owners according to Lhale’z’;{éﬁ:ma:nd
percentage of the undivided interest in the common areas and facilities.



Contents of
Declaration.

175 GUJ. GOVT. GAZ., EX., JUNE 28, 1973/ABADHA 7, 1805 [ Papr IV

26. ({) The Declaration shall contain the following particulars, namely :—

(@) Description of the land on which the building and improvements are
or are to be located; and whether the land is freehold or leasehold.

(b) Description of the building stating the number of storeys and base-
ments, the number of apartments and the principal materials of which it is
or is to be constructed.

(¢) The apartment number of each apartment, and a statement of its
location, approximate arca, number of rooms, and immediate common area
to which it has access, and any other data necessary for its proper identifica-
tion.

(d) Description of the common areas and facilities.

(e) Description of the limited common areas and facilities, if any, stating
to which apartments their use is reserved.

(f) Value of the property and of each apartment, and the percentage of
undivided interest in the common areas and facilities appertaining to each
apartment and its owner for all purposes including voting, and a statement
that the apartment and such percentage of undivided interest are not encum-
bered in any manner whatsoever on the date of the Declaration.

(g} Statement of the purposes for which the building and each of the
apartments are intended and restricted as 1o use.

(#) The name of a person to receive service of process in the cases here-
mafter provided, together with the residence or place of business of such
person which shall be within the city, town or village in which the buildmg
is located.

() Provisions as to the percentage of votes by the apartment owners
which shall be determinative of whether to rebuild, repair, restore or sell the
property in the event of damage or destruction of all or part of the property.

() Any other details in conmnection with the property which the persor
executing the Declaration may deem desirable to set forth consistent with this

Part.

(k) The method by which the Declaration may be amended, consistent
with the provisions of this Part. :

(2) A true copy of each of the Declaration and bye-laws and all amend-

ments to the Declaration or the bys-laws shall be filed in the office of the
competent authority.
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27. (I) Deeds of Appartments shall mciude the following 1::@.rri-::u]z11r!:..%"*i:;'ﬂtﬂ““;‘:gatf

namely : — Apartments.

{a) Description of the land as provided in section 26 of this Act or the
post-office address of the property, including in either case the liber, page and
date of executing the Declaration, the date and serial number of its registration

VI number under the Registration Act, 1908 and the date and other refe-
féﬂs rence, if any, of its filing with the competent authority.

(b) The apartment number of the apartment in the Declaration and any
other data necessary for its proper identification.

(c) Statement of the use for which the apartment is imtended and restric-
tions on its use, if any.

(d) The percentage of undivided interest appertaining to the apartment in
the common areas and facilities.

{¢) Any forther details which the parties to the deed may deem desirable
to set forth consistent with the Declaration and this Part.

(2) A true copy of every Deed of Apartment shall be filed in the office of
the competent authority.

28. (I The Declaration and all amendments thereto and the Deed of Declarations,
. e Decds of
Apartment in respect of each apartment and the floor plans of the buildings spartments
referred to in sub-section (2) shall all be registered under the Registration 80d copies
XVIof of floor

i Act, 1908, plane to be

registered.
(2) Simultaneously with the registration of the Declaration there shall be
filed along with it a set of the floor plans of the building showing the lay out,
location, apartment numbers and dimensions of the apartments, stating the
name of the building or that it has no name, and bearing the verified statement
of an architect certifying that it is an accurate copy of portions of the plans of
the building as filad with and approved by the local authority within whose
jurisdiction the building is located. If such plans do not include a verified
statement by such architect that such plans fully and accurately depict the lay-
out, location, apartment numbers and dimensions of the apartments as built,
there shall be recorded prior to the first conveyance of any apartment, an amend-
ment to the Declaration to which shall be attached a verified statement of an
architect certifying that the plans thereto-fore filed, or being filed simultane-
ously with such amendment, fully and accurately depict the lavout, location,

apartment number and dimensions of the apartment as built

{31 In all registration offices a book called “Register of Declarations and
Gaj. 13 Deeds of Apartments under the Gujarat Ownership Flats Act, 1973” and index
g;m relating thereto shall be kept. The book and the index shail be kept in such

form and shall contain such particulars as the State Government may prescribe,
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#; It shall be the duty of every manager or Board of managers to send to
the Sub-Registrar of the sub-district in which the property containing the apart-
ment is situate, or if there is no Sub-Registrar for the area, to the Registrar of
the district in which such property is situate, a certified copy of the Declaration
and Deed of Apartment made in respect of every apartment contained in the
building forming part of the property together with a memorandum containing
such particulars as the State Government may prescribe.

{5) The Sub-Registrar or, as the case may be, the Registrar shall register the
Declaration along with floor plans of the building and the Deed of Apartment
in the “Register of Declarations and Deeds of Apartments under the Gujarat
Ownership Flats Act, 1973” and shall also enter particulars in the index k:pte;ii-
under sub-section (3). Any person acquiring any apartment of any apartment 1973,
owner shall be deemed to have notice of the Declaration and of the Deed of
Apartment as from the date of its registration under this section.

(6) Except as provided in this section, the provisions of the Registra-
tion Act, 1908, shall mutatis mutandis apply to the registration of such Declara- XVIof
tions and Deeds of Apartments, and the words and expressions used in this 1908.
section but not defined in this Act shall have the meanings assigned to them in
the Registration Act, 1908. 1193.“
Removal 29. (I) All the apartment owners may remove a property from the provisions
i of this Part by an imstrument to that effect duly executed, if the holders of all
of Part. charges and other encumbrances affecting any of the apartments consent thereto
or agree, in either case by instruments duly executed, that their charges or
encumbrances be iransferred to the percentage of the undivided interest of the
apartment owner in the property as hereinafter provided.

(2) Upon removal of the property from the provisions of this Part the
property shall be deemed to be owned in common by the apartment owners. The
undivided interest in the property owned in common which shall appertain to
each apartment owmer shall be the percentage of undivided interest previously
owned by such owner in the common areas and facilities.

hanyoval b.m 3. The removal provided for in section 29 shall in no way bar the subse-
::E" quent resubmission of the property to the provisions of this Part.
resubmission

of

to

Bye-laws. 31. (I) The administration of every property shall be governed by bye-laws
a true copy of which shall be annexed to the Declaration. No modification of
or amendment to the bye-laws shall be valid, unless it is set forth in an amend-
ment to the Declaration, and such amendment is duly recorded, and a copy
thereof is duly filed with the competent authority.
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(2} The bye-laws shall provide for the following matters, namely : —

(@) The election from among the apartment owners of a Board of managers,
the number of persons constituting the same, and that the terms of at least
one-third of the members of such Board shall expire annually, the powers
and duties of the Board; the compensation, if any, of the members of the
Board; the method of removal from office of members of the Board; and
whether or not the Board may engage the services of a secretary, a mapager
or managing agent, and specifying which of the powers and duties gramted
to the Board by this Part or otherwise may be delegated by the Board to either
or both of them.

{b) Method of calling meetings of the apartment owners; what percentage,
if other than a majority of apartment owners, shall constitute a quorum.

(c) Election of a president from among the members of the Board of
managers who shall preside over the meetings of such Board and of the
association of apartment owners.

(d) Election of a secretary who shall keep a mioute book wherein resolu-
tions shall be recorded.

(e} Election of a treasurer who shall keep the financial records and books
of accounts.

{f) Maintenance, repair and replacement of the common arsas and facilities
and payments therefor.

(2) Manner of collecting from the apartment owners their share of the
common expenses.

(#) Designation and removal of persons employed for the maintenance,
repair and replacement of the common areas and facilities.

(i) The method of adopting and of amending administrative rules and regu-
lations governing the details of the operation and use of the common areas
and facilities.

(7} Such restrictions on the requirements respecting the use and maintenance
of the apartments and the use of the common areas and facilities not set
forth in the Declaration, as are designed to prevent unreasonable interference
with the use of their respective apartments and of the common areas and
facilities by the several apartment owners.

(k) The percentage of the votes required to amend the bye-laws.

(¥} The bye-laws may also provide for the following matters, namely :—
Extra-IV-i0
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{(a) Subject to the provisions of this Part, provision for regulating transfer or
partition of any apartment and percentage of undivided interest in the common
areas and facilities appurtenant to such apartment, subject to such terms and
conditions as may be specified in the bye-laws.

(b Provisions enabling the Board of managers to retain certain areas of the
building and lease such areas to non-residents for commercial purposes and for
distribution of resulting proceeds to the apartment owners as income or appli-

cation thereof in reduction of their common charges for maintaining the
building.

{c) Any other provisions, not inconsistent with the provisions of this Part,
relating to the audit and account and administration of the property and annual
and special general meetings, annual report and the like.

32, No apartment owner may eXempt himself from liability for his contri-

bution towards the common expenses by waiver of the use or enjovment of any
of the common areas and facilities, or by abandonment of his apartment.

33. Notwithstanding anything to the contrary. contained in any law relating
to local authorities, each apartment and its percentage of undivided interest im
the common areas and facilities appurtenant to such apartment (being an apart-
ment submitted to the provisions of this Part) shall be deemed to be separate
property for the purpose of assessment to tax on lands and buildings leviable
under such law and shall be assessed and taxed accordingly; and for this pur-
pose, a local authority shall make all suitable rules to carry out the provisions
of this section. Neither the building, the property nor any of the common areas
and facilitiss shall be deemed to be separate property for the purposes of the
levy of such tax.

34. All sums assessed by the association of apartment owners but unpaid tor
{he share of the common expenses chargeable to any apartment shall constitute
a charge on such apartment prior to all other charges, except only (i) charge,
if any, on the apartment for payment of Government and Municipal taxes, and
(ii) all sums unpaid on a first mortgage of the apartment.

35. Upon the saie of an apartment, the purchaser of the apartment shall be
jointly and severally liable with the vendor for all unpaid assessment against the
latter for his share of the common expenses upto the time of the sale without
prejudice to the purchaser’s or grantee’s right to recover from the vendor the
amount paid by the purchaser or grantee therefor. Any such purchaser shall
be entitled to a statement from the secretary or Board of managers, setting
forth the amount of the unpaid assessment against the vendor and such purchaser
or grantee shall not be liable for, nor shall the apartment sold be subject to
a charge for any unpaid share of common expenses against such apartment
accrued prior to such sale or bequest in excess of the amount therein set forth.
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36. The manager or Board of managers, if required by the Declaration or the Insurance.
bye-laws or by a majority of the apariment owners, or at the request of a mor-
.tgagee having a first mortgage covering an apartment, shall have the authority
-to obtain, and shall obtain, insurance for the property against loss or damage by
fire, and such other hazards under such terms and for such amounts as shaii
~be required, or requested. Such insurance coverage shall be written on the
property in the name of such manager or of the Board of managers ot the
association of the apartment owners as trustee for each of the apartment
-owners in the percentages established in the Declaration. Premiums shall be
common expenses. Provisions for such insurance shall be without prejudice to
the right of each apartment owner to insure his own apartment for his benefit.

37. If within sixty days of the date of damage or destruction to all or part of Disposition of
“the property, it is not determined by the association of apartment OWRETS Sergcion
«io repair, recop*~uct or rebuild the property, then and in that event— or damage.

(a) the property shall be deeried to be owned in common by the apart-
meni{ OWNErs;

() ihe undivided interest in the property owned in common which shall
appertain to each apartment owner shall be the percentage of the undivided
interust previously owned by such owner in the common areas and facilitiss;

(c) any encumbrances affecting any of the apartments shall be deemed to
be transferred in accordance with the existing priority to the percentage of

ihe undivided interest of the apartment owner in the property as provided
herein;

(d) the property shall be subject to an action for partition at the suit of
any apartment owner, in which event the net proceeds of sale together with
ihe net proceeds of the insurance on the property, if any, shall be considered
as one fund an?! <hall be divided among all the apartment owners in per-
centage cqual to the percentage of undivided interest owned by each owner in
the property after first paving out, all the respective shares of the apartment
owners to the extent sufficient for the purpose and all charges on the un-
divided interest in the property owned by each apartment owner.

38. Without limiting the rights of any apartment owner actions may be Astion.

“brought by the manager or Board of managers, in either case in the discretion
of the Board of managers, on behalf of two or more of the apartment owners
-as their respective interest may appear with respect to any causs of action
relating to the common arecas and facilities of more than one apartment. Ser-
wvice of process on two or more apartment owners in any action relating to the
common areas and facilities or more than one apartment may be made on the
~person designated in the Declaration to receive service of process.
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ﬁiﬁint; ‘f:: 39. (I) Al apartment owners, tenants of such owners, employees of owners -

apartment a0d tenants, or any other person that may in any manner use property or any
m ot Part thereof submitted to the provisions of this Part shall be subject to this Part
; and to the Declaration and the bye-laws of the association of apartment owners

adopted pursuant to the provisions of this Part.

(2) All agreements, decisions and determinations lawfully made by the
association of apartment owners in accordance with the voting percentages
established under this Part, Declaration or bve-laws, shall be deemed to be
binding on all apartment owners.

Bemoval of 40. For the removal of doubt it is hereby declared that the provisions of
St the Transfer of Property Act, 1882 shall, in so far as they are not incon-
sistent with the provisions of this Part, apply to every apartment together with 1882
its undivided interest in the common areas and facilities appurtenant to such
apartment as the aforesaid provisions apply in relation to any immovable property,
and the provisions of this Part shall take effect notwithstanding anything to the
contrary contained in any contract.

Awmendments 4i. The Gujarat Housing Board Act, 1961 shall be amended in the

*Eg"ffﬁ] manner and 1o the extent specified in the Schedule. g%ﬁ
of 1961, Tilak
1938,
PART TH.
GENERAL.

Offences by 42. Any promoter who, without reasonable excuse, fails to comply with or
promoter.  coniravenes any provision of Part I or of any rule made under this Part shall,
where no other penalty is expressly provided for, on conviction, be punished
with imprisonment for a term which may extend to ome year, or with fine which
may extend to two thousand rupees, or with both; and a promoter who
commits criminal breach of trust of any amount advanced or deposited with
him for the purposes mentioned in section 5 shall, on conviction, be punished

with imprisonment for a term which may extend to four vears, or with fine,
or with both.

Offences by 43. (I) If the person committing an offence under this Act is a company.

companies. eyery persom who at the time the offence was committed was in charge of, and"
was responsible to, the company for the conduct of business by the company.
as well as the company, shall be deemed to be guilty of the offence and shall
be liable to be proceeded against and pumished accordingly :

Provided that nothing contained in this sub-section shall render any such-
person liable to such punishment provided in this Act if he proves that the
offence was committed without his knowledge or that he exercised al! doe-
diligence to prevent the commission of such offence.
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{2) Nowwithstanding anything ‘contained :in sub-ssction (/), where an offence
under this Act has bzen committed with the consent ar connivance of, or is
atiributable 10 any negligence on the part of, any director, manager, secretary
-or-other—officer - of - the -company, -sucn- director. manager. -secrelary -or- -GHasr
officer shall also be deemed 1o be guilty of that offznce and shall be liable
to be proceed=d against and punished accordingly.

Explanation.—TFor the purposes of this section—

(a) *‘company™ means :a body «corporate ;and includes a firm or oizer
association of individuals: and

{(» “director™ in relation “to -a firm ‘means -a ‘partmer “in ‘the firm.

44. (I The State Government may, sibject to "the condition of “previous Pover to

publcatien. by -notification in..the Efficial Gazeite, make -rales.for carrying
into efflect the provisions of this Act.

(2) ‘In particular and  without prejudice ‘to.the generality w©f “the foregoing
power, such rules'may ‘provide ‘fer all-or-any ‘of the following ‘maiters, namely :--

4 under section 3. the particulars ‘as respects the "design and the materials
10 bz used in the construction of the building and the other informancn and
documents to be .disclosed, .the manner in which disclosure-shall .be made and
the .documents .of which tme copies shall ibe, given by the promoter;

(b) under section 4, the particulars to be contained in the agreement for
sale and the documsnts or copies thercof to be attached to such agreement;

(e}, wunder section ‘10. the peripd within which the promoter shall stbmit an
application for .regisiration of a co-operative sociely cr a company;

(d) uonder section 11. the period within which the promoter shall execute
the conveyance;

(¢) any other matter which has to be, or may be, prescribed by rules.

(3 Al rrules made under ‘this section  shall be laid for ‘not lless than thirty
‘days ‘before ‘the State ‘Legislature as scon as may be after they arc made and
shall be subjact to rescission by the Siate Legi¢lature or 1o such modifications
as the State "Legislature may make during the session in which they are so laid
or the session immediately fcllowing.

(#) Any rescission or modifications so made by the State Tegsliture shall be
published in the Qfficial Gszerte -and shall thareypon take effact.

Extra-IV-31 LIRS oo ol

make rules,
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SCHEDULE

{See scetion 41)

Extent of amendment

{1) In section 2— _
(a) sfter clause (I), the following shall be inserted, namely :(—

“(1A) ‘apartment’ means an apartment within the meaning of the Gvji 13
Gujarat meer-.;h ip Flats Act, IH;E e lﬂ-;.

(b) after clause (3), the following new clause shall be inserted, namely:-

*(5A) "building” includes a hmhluxn within the meaning of the Gujamat G- '1 13
Ownemship Flats Act, 1973;7; HI"':

(¢) in clause (14), after the words “part of a building” the words
“including any apartment therein” shall be userted.

(2) In scction 23, after clanse (), tae following clause shall be inserted,
namely :—

“(zx){he mle of apartment in any building or buildings econstructed
by the Board on such terms and conditions as the Boanl may
dutermine:™;

{(3) In scction 49—

{a) for the words “Subject to any rules made by the State Government,
urder this Act, the Board™ the words “The Board” shall be substituted;

(L) after the wonls “any land, building” the words “or any apartment
thercin” shall be inserted.

{4) In scction 56, in sub-section (7), in clause (), after item (&), the
folowing item shall be inserted, namely :—

#{fi-a) committed any act contrary to the provis'ons of the Cujarat Owner- ‘““l 13
ship Fluts Act, 1973, or of any D claration, Decd of Apartment or g0
of 1he bye- laws made under that Ast or of any rules o: regulations
made under such bye-laws or;". ;

(6) In section 74, after clause (b), the following new clause shall be

inseried, namely :—

“(b-1) [or the sale, lease, exchangz or disposal o‘herwise of any land.
buikling or any apartment therciu or other property belonging to or
vesiing in the Doard, subjeet to such terms and conditions and to
restrictions as the Board may from time to time provide in the
regulations;”,
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