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PREFACE

I, the Chairman of the Department-related Parliamentary Standing
Committee on Home Affairs, having been authorised by the Committee to
present the Report on its behalf, present thisTwo Hundred Forty Eighth Report
of the Committee on The Bharatiya Sakshya Bill, 2023 (Annexure — ).

2. In pursuance of Rule 270 of the Rules of Procedure and Conduct of
Business in the Council of States relating to the Department-related
Parliamentary Standing Committees, the Hon'ble Chairman, Rajya Sabha in
consultation with the Hon'ble Speaker, Lok Sabha had on 18" August, 2023
referred The Bharatiya Sakshya Bill, 2023, as introduced in the Lok Sabha on
11" August, 2023 and pending therein to the Department-related Parliamentary
Standing Committee on Home Affairs for examination and report within three
months.

3. The Committee held 12 meetings during the course of examination of the
Bill. In its first sitting held on 24" August, 2023, the Home Secretary made a
presentation on the Bill. Thereafter, in the meetings held on 25" and 26"
August, 2023, the views and opinions of the Members of the Committee were
gathered. On the 11, 12" 13% 227 231 September, 2023 and 3" October,
2023, the Committee heard the views of domain experts. A list of domain
experts who appeared before the Committee is at Annexure- 1. The Committee
held a clause-by-clause consideration of the Bill on 4" and 5™ October,
2023.Further, on 27" October, 2023, the Members of the Committee again
expressed their views on the Bill.

4, The Committee in its sitting held on 6™ November, 2023, considered the
draft 248" Report on the Bill and adopted the same.

5. The Committee relied on the following documents in finalising its
Report:-

(i)  The Bharatiya Sakshya Bill, 2023;
(i)  The Indian Evidence Act, 1872;
(ili) Background Note on the Bill received from the Ministry of Home Affairs;

(iv) Presentation, clarifications and oral evidence of Home Secretary and
senior officials of Ministry of Home Affairs and Ministry of Law and
Justice;

(v)  The Constitution of India;

(vi) Suggestions received on the Bill from serving and former Members of
Parliament, various private individuals/associations/organisations/experts,
State Governments and replies of the Ministry on such suggestions;



(vii) Oral evidence and written submissions by various stakeholders/experts on
the Bill; and

(viii) Replies received from the Ministry of Home Affairs to the
questions/queries raised by Members and the domain experts during the
meetings on the Bill.

6. On behalf of the Committee, | would like to acknowledge with thanks the
contributions made by those who deposed before the Committee and also those
who gave their valuable suggestions to the Committee through their written
submissions.

7. For facility of reference and convenience, the observations and
recommendations of the Committee have been printed in bold letters in the body
of the Report.

Brij Lal
6" November, 2023 Chairman
New Delhi Department-related Parliamentary
Kartika, 1945 (Saka) Standing Committee on Home Affairs
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REPORT
CHAPTER-I
INTRODUCTION

1.1  The criminal justice system in its current procedural and substantive
construction has run its course and is in dire need of a ubiquitous reset. The
need for such reset is evidenced by the delayed justice dispensation systems,
appellate Courts overburdened with appeals, victims waiting years on end for
much deserved justice and undertrial prisoners languishing in jails for offences
for which they have not yet been convicted. Further, the current policing system
as well as the system of dispensation of justice has not embraced the
advancements of 21% century technology that has transformed investigation and
criminology in other countries. The Indian criminal justice system has struggled
to keep pace with the profound technological changes in the Indian socio-
economic milieu that have radically re-imagined the way in which crimes
manifest in the society. The Indian Evidence Act, 1872 is a relic of the past, a
puzzling solution to problems of an era gone by.

1.2 The Indian Evidence Act (IEA), which was enacted in the year
1872,provides for laws relating to evidence and assist Courts in establishing
facts of the case brought before it and pronouncing judgments based on such
facts. It falls within the category of ‘adjective law’ and it defines the pleading
and methodology by which the substantive and procedural law are
operationalised.

1.3 The experience of more than seven decades of democratic governance
highlighted that the Act has not kept pace with the evolving criminal activities
as it has not imbibed the best practices that have developed in the field of
criminology in recent times. Attempts have been made to bridge the gap in the
Act by way of amendments. However, such piece-meal approach though
repeated amendments has been found to be inadequate to comprehensively
address the issues in the Act and it was clear that an overhaul of the Act was
required.

THE BHARATIYA SAKSHYA BILL, 2023

1.4  The Bharatiya Sakshya Bill, 2023 was introduced in the Lok Sabha on
11" August, 2023 to replace the outdated Indian Evidence Act, 1872. The Bill
seeks to consolidate and provide general rules and principles of evidence for fair
trial. The Bill, as introduced, has omitted four sections which contain colonial
references and other outdated procedures, from the earlier Act of 1872. It has
also included various forward looking provisions such as expansion of the
definition of evidence to include electronic and digital records, expansion of
definition of primary evidence, provision for admissibility of electronic or
digital records as evidence, exclusion of privileged communication between the
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Ministers and the President of India from the purview of Courts, provision of
certificate for handling of electronic and digital evidence, etc. The Bill now
contains 170 clauses as compared to 167 sections in the IEA, 1872.



CHAPTER-II
SUBMISSION BY THE MINISTRY OF HOME AFFAIRS

2.1 The Ministry of Home Affairs informed that the proposed legislation
seeks to address the problems in the present legal system which includes —
complex nature of the legal system; huge pendency of cases in the courts; low
conviction rate; imposition of meagre fine not commensurate with the crime;
overcrowding of undertrial prisoners in prisons; scantyadoption of modern
technology in the legal system; delay in investigation, complicated
Investigation/pending hearing process; inadequate use of forensic evidence; and
delay in getting justice to the poor, etc.

2.2  The Bill was drafted with utmost care keeping in mind their implications
on the citizenry for the years to come. During the drafting process, suggestions
were  sought  fromall  Governors, Chief  Ministers, Lieutenant
Governors/Administrators of States and Union Territories. The views and inputs
of the Chief Justice of India, Chief Justices of all High Courts, Bar Councils,
Law Universities/Institutions and Members of Parliament were also solicited.
Further, the Central Bureau of Investigation (CBI), Intelligence Bureau (IB),
Bureau of Police Research and Development (BPR&D), Central Police
Organisations (CPOs) and more than 1000 police officers from various states
also submitted their suggestions.

2.3 ACommittee under the Chairpersonship of the Vice Chancellor, National
Law University (NLU), Delhi was constituted on 2" March, 2020 to examine
and suggest reforms in criminal laws. The Committee had invited suggestions
from various quarters including public and considered suggestions from High
Courts, experts, research centres, academicians, lawyers, civil societies, Law
Universities, etc. from across the country. The suggestions received from States,
Union Territories, the Supreme Court, High Courts, Judicial Academies, Law
Universities and Members of Parliament were also forwarded to the Committee.

2.4 The Committee under the Chairpersonship of the Vice Chancellor, NLU,
Delhi after extensive consultation with stakeholders and in-depth research
submitted its Report in February, 2022 containing its recommendations. A total
of more than 3,200 suggestions were received by the Committee which were
consolidated in the Report submitted by it.

2.5 The Ministry thenreviewed these 3,200 consolidated suggestions received
along with the officers from the Ministry of Law and Justice. After exhaustive
deliberations, the three new Bills were drafted to bring about comprehensive
amendments to the Indian Evidence Act, 1872 (IEA)along with the Indian Penal
Code, 1860 (IPC) and the Code of Criminal Procedure, 1973 (CrPC).

2.6 The stakeholders who appeared before the Committee apprised that the
Ministry has undertaken an extensive exercise of modernisation of the laws of



evidence. They were also of the view that the Bill has been updated to reflect
the modern legislative intent by consolidating progressive judgment and
amendments, and removing provisions that are no longer useful.

2.7 The Committee takes note of the efforts of the Ministry of Home
Affairs and the Ministry of Law & Justice in undertaking the mammoth
task of drafting new legislations in an attempt to have comprehensive
criminal laws. The extensive consultations and threadbare discussions
undertakenin the drafting process have been reflected in the Bills that have
imbibed Indian thought process and the Indian soul. A comprehensive
review of India’s legal system was the need of the hour to bring it on par
with the contemporary aspirations of the people. Having taken a citizen-
centric approach, these Bills serve as a reassurance to the Indian citizens.
The Committee appreciates the combined efforts of the Ministries in
reviewing 3,200 suggestions and thereby drafting comprehensive
amendments to the Indian Penal Code, 1860, Code of Criminal Procedure,
1973 and the Indian Evidence Act, 1872.



CHAPTER-III
MAJOR CHANGES INTRODUCED IN THE BILL

3.1 The Home Secretary, during his presentation, has highlighted the major
changes that have been introduced in the Bill vis-a-vis the Indian Evidence Act,
1872 which are as follows:

1. Deletion of British Legacy References

The words like “Parliament of the United Kingdom’, ‘Provincial Act’,
‘notification by the Crown Representative’, ‘London Gazette’, ‘any Dominion,
colony or possession of his Majesty’, ‘Jury’, ‘Lahore’, ‘United Kingdom of
Great Britain and Ireland’, ‘Commonwealth,” ‘Her Majesty or by the Privy
Council,” “Her Majesty’s Government,” ‘copies or extracts contained in the
London Gazette, or purporting to be printed by the Queen’s Printer.’
‘possession of the British Crown,” “‘Court of Justice in England’, ‘Her Majesty’s
Dominions’, ‘Barrister’ have been deleted. Further, the words “Vakil’, ‘Pleader’
and ‘Barrister’ have been replaced with the word ‘Advocate’. Section 166
relating to power of Jury to put question, etc. has been deleted as jury system
has already been abolished in India. The terms like lunatic, unsound mind, etc.
have been brought in line with the modern terms.

2. Use of Technology and Digital Means in Processing Evidence

The definition of 'documents' has been expanded to include electronic or
digital records on emails, server logs, documents on computers, laptop or
smartphone, messages, websites, locational evidence and voice mail messages
stored on digital devices. The definition of ‘evidence’ has been expanded to
include any information given electronically which will enable the appearance
of witnesses, accused, experts and victims through electronic means.

3. Confession affecting person making it and others jointly under trial
for same offence

An explanation has been added to provide for a joint trail in situations
where accused has absconded or fails to comply with a proclamation issued
under section 84 of the Bharatiya Nagarik Suraksha Sanhita, 2023.

4. Judicial Notice of Extra Territorial Jurisdiction

A provision has been inserted for Courts to take judicial notice of
international treaty, agreement or convention with countries or decision made at
international associations or other bodies.

5. Primary Evidence

The definition of primary evidence has been expanded to include
electronic or digital record which is created or stored, electronic or digital
record produced from proper custody, video recording simultaneously stored in



electronic form and transmitted or broadcast to another; andelectronic or digital
record stored in multiple storage spaces in a computer resource.

6. Secondary Evidence

The scope of secondary evidence has been expandedto include copies
made from original by mechanical processes, copies made from or compared
with the original, counterparts of documents as against the parties who did not
execute them and oral accounts of the contents of a document given by some
person who has himself seen it. It will also include oral admission when
genuineness of the document itself is in question. Further, secondary evidence
may be given when the existence, condition or content of the original is
admitted in writing.

7. Admissibility of Electronic or Digital Record

A new section has been added to provide for admissibility of electronic or
digital record.

8. Electronic Records- Provisions relating to Certificate

A certificate has been added in the schedule to authenticate and verify the
contents of electronic records with riders that the conditions that computer must
be regularly in use for regular activities by person having lawful control over it,
data was regularly fed in it, computer was working properly, etc.A proposal has
been made to recognise matching of Hash# value of original record as proof of
evidence to ensure the integrity of specific file and not the entire storage
medium.

Q. Court not to inquire into privileged communication between
Ministers and President

A proviso has been added to bar Courtsfrom inquiring into any privileged
communication between Ministers and the President of India.



CHAPTER-IV
RECOMMENDATIONS ON CLAUSES

4.1  During the course of the examination of the Bill, the Committee received
a number of suggestions from various law firms, Members of Parliament,
advocates, domain experts and other stakeholders. Further, the Committee also
interacted with a wide range of domain experts who have made their submission
before the Committee and also furnished written inputs and suggestions on
various clauses of the Bill.The written views of all the State Governments were
sought on the Bill. The inputs and suggestions received from such
stakeholdersand State Governments were forwarded to the Ministry of Home
Affairs for its response. Upon in-depth examination of the Bill, the Committee
is of the view that certain provisions need to be relookedand certain errors have
to be rectified to serve the intended purpose of the Bill better. The Committee’s
observations and recommendations contained in the Report reflect an extensive
scrutiny of submissions and all the viewpoints put forth before it by various
organisations/experts/State Governments. The Committee in its meeting held on
4™ and 5"October, 2023 took up clause-by-clause discussion of the Bill.
Various amendments to the Bill have been suggested by the Committee on
clauses of the Bill which are discussed in the succeeding paragraphs.

CLAUSE 1 - Short title, application and commencement
4.2  Clause 1(1) reads as under:
This Act may be called the Bharatiya Sakshya Adhiniyam, 2023.

4.2.1 Members of the Committee raised concerns over the Bill being given a
Hindi name. Concerns have been expressed that the Hindi name may be in
violation of the Article 348 of the Constitution of India. The MHA in its
response has mentioned that the Article 348 of the Constitution of India inter
alia says that the authoritative texts of all Acts passed by the Parliament shall be
in English language. As the text of the proposed law is in English, it is not in
violation of Article 348 of the Constitution of India.

4.2.2 The Committee notes the wording of Article 348 of the Constitution
of India which says that language to be used in the Supreme Court and in
the High Courts, as well as for acts, bills and other legal documents shall be
in English language. The Committee finds that as the text of the Bill is in
English, it does not violate the provisions of Article 348 of the Constitution.
The Committee is satisfied with the response of the Ministry and holds that
the name given to the proposed legislation is not in violation of Article 348
of the Constitution of India.



4.2.3 Clause 1(3) reads as under:

It shall come into force on such date as the Central Government may, by
notification, appoint.

4.2.4 1t was suggested by stakeholders that the words “in the Official Gazette”
should be added after the word “notification” under clause 1(3) of the Bill.

4.2.5 The Committee takes note of the submission of stakeholders and is of
the opinion that the addition of the words “in the Official Gazette” in this
clause will make the provision in tune with similar provisions in all other
legislations. The Committee, therefore, recommends that the words “in the
Official Gazette” may be inserted after the word “notification” in this
clause.

CLAUSE 2 - Definitions
4.3 Clause 2(1)(e) reads as under:
"evidence" means and includes-

(i) statements or any information given electronically which the
Courtpermits or requires to be made before it by witnesses in relation to
matters offact under inquiry and such statements or information are
called oral evidence;

(i)  documents including electronic or digital records produced for
theinspection of the Court and such documents are called documentary
evidence;

4.3.1 During deliberations of the Committee, it was brought to the attention of
the Committee thatinclusion of the words "any information" within the
meaning of evidence could cause serious complications in its interpretations. It
was further apprised that the word "information" is different from statements.

4.3.2 The Committee deliberated at length regarding the inclusion of the
words "any information' in the definition of evidence.The Committee
opines thatinclusion of “any information” along with *“statement” in the
same line may cause complications in its interpretation. The Committee,
therefore, recommends that the words “any information” may be deleted in
this clause to avoid such complications.

CLAUSE 3 - Evidence may be given of facts in issue and relevant facts
4.4  Clause 3 of the Bill reads as under:

Evidence may be given in any suit or proceeding of the existence or non-
existence of every fact in issue and of such other facts as are hereinafter
declared to be relevant, and of no others.



Explanation - This section shall not enable any person to give evidence of
a fact which he is disentitled to prove by any provision of the law for the time
being in force relating to Civil Procedure.

Illustrations

(@ A is tried for the murder of B by beating him with a club with the
intention of causing his death.

At A's trial the following facts are in issue:—
A's beating B with the club;
A's causing B's death by such beating;
A's intention to cause B's death.

(b) A suitor does not bring with him, and have in readiness for production at
the first hearing of the case, a bond on which he relies. This section does
not enable him to produce the bond or prove its contents at a subsequent
stage of the proceedings, otherwise than in accordance with the
conditions prescribed by the Bharatiya Nagarik Suraksha Sanhita 2023.

4.4.1 1t was bought to the attention of the Committee during interaction with
stakeholders that the term “the Bharatiya Nagarik Suraksha Sanhita 2023 used
in illustration (b)is irrelevant under this clause as the parallel illustration under
section 5 of the Indian Evidence Act, 1872 uses the term “Code of Civil
Procedure”. It was suggested that the term "the Bharatiya Nagarik Suraksha
Sanhita 2023" in illustration (b) should be replaced with "Code of Civil
Procedure".

442 The Committee examined the text of thisclausealong with the
corresponding section of the Indian Evidence Act, 1872 and it observes that
the particular reference made in illustration (b) pertains to the “Code of
Civil Procedure” and not the Bharatiya Nagarik Suraksha Sanhita
2023.The Committee,therefore, recommends that '‘the Bharatiya Nagarik
Suraksha Sanhita 2023" in illustration (b) may be replaced with ""Code of
Civil Procedure™.

CLAUSE 26 - Cases in which statement of facts in issue or relevant fact by
person who is deador cannot be found, etc., is relevant

45 Clause 26 relates to the cases in which statement of facts in issue or
relevant fact by person who is dead or cannot be found, etc., is relevant.

4.5.1 The clause, inter alia, deals with statements, written or verbal, of relevant
facts made by a person who is dead, or who cannot be found, or who has
become incapable of giving evidence, or whose attendance cannot be procured
without an amount of delay or expense which under the circumstances of the
case appears to the Court unreasonable, are themselves facts in issue or relevant



facts, in case of statement of a person, resulted in his death; in the ordinary
course of business; against the pecuniary or proprietary interest of the person;
the opinion of any such person, as to the existence of any public right or custom
or matters of public or general interest; the existence of any relationship by
blood, marriage or adoption between persons.

4.5.2 It was brought to the attention of the Committee that the insertion of
"facts in issue™ in this particular clause is erroneous and has to be deleted as the
corresponding sections in the old Act, i.e. Chapter I, section 5 to 55 of the
Indian Evidence Act, 1872 is called "Of the Relevancy of Facts” or in general,
they used to be called as res gestae. Further, Chapter Il of the Bill, i.e. clause 3
to 50 is also called “Relevance of Facts”. It was further mentioned that the
particular clause is not "facts in issue" because the chapter is only talking about
the relevancy of facts. The "facts in issue" and "'relevant facts" are different.

4.5.3 The Committee examined in detail the submission made before the
Committee and it observes that the parallel sectionof clause 26 in the
Indian Evidence Act, 1872 i.e., section 32 has no mention of “facts in issue”
and onlyuses “relevant facts”. The Committee also notes that “facts in
Issue” and “relevant facts” have a distinct connotation in judicial parlance
and cannot be used interchangeably. The Committee opines that the use of
“facts in issue” in this particular clause is erroneous. The Committee,
therefore, recommends the Ministry to delete the words *'facts in issue’ in
this clause.

CLAUSE 48 - Evidence of character or previous sexual experience not
relevant in certain cases

4.6 Clause 48 states as under:

In a prosecution for an offence under section 64, section 65, section 67,
section 68, section 70, section 71, section 73, section 74, section 75, section 76
or section 77 of the Bharatiya Nagarik Suraksha Sanhita, 2023 or for attempt to
commit any such offence, where the question of consent is in issue, evidence of
the character of the victim or of such person's previous sexual experience with
any person shall not be relevant on the issue of such consent or the quality of
consent.

4.6.1 The Committee analysed the text of the clause and notes that
section 376A of the Indian Penal Code, 1860 corresponds with section 66 of
the Bharatiya Nyaya Sanhita, 2023. Further, section 53A of the Indian
Evidence Act, 1872 corresponds with section 48 of the Bharatiya Sakshya
Bill, 2023. Upon undertaking a comparative analysis of the two
corresponding sections, the Committee observes that section 376A of the
IPC which was referred to in section 53A of the IEA has been omitted from
section 48 of the BSB.The Committee is of the opinion that ""section 66" of
the BNS should also be included in the offences referred to in this clause.
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The Committee, therefore, recommends that "'section 66" is inserted after
"'section 65" to cover all the corresponding offences referred to in the BNS.

4.6.2 The Committee further observes that the term “Bharatiya
Nagarik Suraksha Sanhita, 2023” used in clause 48 of the Bill is
Incongruous since the offences referred under this clauseare provided in
the Bharatiya Nyaya Sanhita, 2023.The Committee, therefore, recommends
that the words “the Bharatiya Nagarik Suraksha Sanhita, 2023" in clause
48 be replaced with "'the Bharatiya Nyaya Sanhita, 2023" as it has been
erroneously mentioned.

CLAUSE 57 - Primary evidence

4.7 Clause 57 of the Bill reads as under:

Primary evidence means the document itself produced for the inspection
of the Court.

Explanation 1- Where a document is executed in several parts, each part is
primary evidence of the document.

Explanation 2 - Where a document is executed in counterpart, each counterpart
being executed by one or some of the parties only, each counterpart is primary
evidence as against the parties executing it.

Explanation 3 - Where a number of documents are all made by one uniform
process, as in the case of printing, lithography or photography, each is primary
evidence of the contents of the rest; but, where they are all copies of a common
original, they are not primary evidence of the contents of the original.

Explanation 4 - Where an electronic or digital record is created or stored, and
suchstorage occurs simultaneously or sequentially in multiple files, each such
file is primary evidence.

Explanation 5 - Where an electronic or digital record is produced from proper
custody, such electronic and digital record is primary evidence unless it is
disputed.

Explanation 6 - Where a video recording is simultaneously stored in electronic
form and transmitted or broadcast or transferred to another, each of the stored
recordings is primary evidence.

4.7.1 Explanation 5 to this clause provides for treating electronic and
digital records produced from proper custody, as primary evidence. It was
submitted before the Committee that the Bill has no mention about ensuring the
maintenance of a proper chain of custody of digital and electronic records
acquired during investigations. The provision of maintaining proper chain of
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custody has already been incorporated within the ambit of criminal laws in
developed countries such as United States of America (USA) and United
Kingdom (UK). It was suggested to the Committee that such provision may be
included in the Bill in view of the susceptibility of electronic and digital records
to tampering during the handling of evidence.

4.7.2 The Committee is of the opinion that safeguarding the
authenticity and integrity of electronic and digital records acquired during
the course of investigation is crucial due to the fact that such evidences are
prone to tampering. The Committee takes into account the suggestion
submitted before the Committee and recommends that a provision may be
inserted to mandate that all electronic and digital records acquired as
evidence during the course of investigation are securely handled and
processed through proper chain of custody. Appropriate provision in this
regard may be made in the Bharatiya Nagarik Suraksha Sanhita, 2023.

CLAUSE 62 - Special provisions as to evidence relating to electronic record
4.8 Clause62reads as:

The contents of electronic records may be proved in accordance with the
provisions of section 59.

4.8.1 The Committee was informed that clause 62 of the Bill
corresponds to section 65A of the Indian Evidence Act, 1872. Section 59
mentioned under this clause deals with proof of documents byprimary evidence
which is not applicable under this provision. On comparingclause 62 of the Bill
to section 65A of the IEA, it can be inferred that section 65Bso mentioned in the
text of section 65A of the Act, which deals admissibilityof electronic records
and it co-relates with clause 63 instead of clause 59 of the new Bill.

4.8.2 The Committee notes that “section 59” of the Bill relates to the
documents to be proved by primary evidence while *“section 63 of the Bill
relates to admissibility of electronic records. The Committee agrees with
the submission of stakeholders and observes that the appropriate reference
in this clause should be *“section 63”. The Committee, therefore,
recommends that *'section 59" may be replaced with *'section 63" to rectify
error in cross-referencing.

CLAUSE 77 - Proof of other official documents

4.9Clause 77(f) reads as under:

Public documents of any other class in a foreign country, by the original
or by a copy certified by the legal keeper thereof, with a certificate under the
seal of a Notary Public, or of an Indian Consul or diplomatic agent, that the
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copy is duly certified by the officer the legal custody of the original, and upon
proof of the character of the document according to the law of the foreign
country.

4.9.1 The Committee observes that the sentence construction of this
clause is incomplete as the word “officer” and the words “the legal
custody” in fourth line are not appropriately connected. The Committee
recommends that the word ™having” may be inserted after the
word"officer' to make the sentence grammatically correct.

CLAUSE 138-Accomplice

4.10 Clause 138 of the Bill reads as under:

An accomplice shall be a competent witness against an accused person;
and a conviction is not illegal merely because it proceeds upon the
uncorroborated testimony of an accomplice.

4.10.1 The Committee was informed that clause 138 is in conflict with
illustration (b) to clause 119(1) which reads as under:

“an accomplice is unworthy of credit, unless he is corroborated in
material particulars™

4.10.2 It was further informed that that clause 138 and illustration (b) to
clause 119(1) gives contradictory meanings which may create confusion in
application of the two clauses. The testimony of an accomplice is applied in a
conflicting manner in the two afore-mentioned clauses. It was suggested that
clause 138 may be deleted so as to set right the contradictions between the two
clauses in the Bill.

4.10.3 The Committee undertook a nuanced analysis of clause138 and
it observes that the original text of section 133, which is the corresponding
section to this clause in the Indian Evidence Act, 1872 has been retained in
this clause. However, a closer scrutiny of clause 138 and cross-analysing it
with illustration (b) to clause 119(1) highlights evidentcontradiction
between the two clauses which has not been rectified in the IEA. Clause 138
considers an accomplice as a competent witness against an accused person
and uncorroborated testimony of an accomplice is made admissible in
conviction. However, illustration (b) to clause 119(1) states otherwise and
treats uncorroborated testimony of an accomplice as unworthy of credit.
The Committee is of the opinion that such contradictions between clauses
in the Bill may jeopardise efficacy of the Bill in its application. The
Committee, therefore, recommends that suitable amendments in clause 138
may be made.
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CLAUSE 168 - Judge's power to put questions or order production
4.11 Clause 168 reads as:

The Judge may, in order to discover or obtain proof of relevant facts, ask
any question he considers necessary, in any form, at any time, of any witness, or
of the parties about any fact; and may order the production of any document or
thing; and neither the parties nor their representatives shall be entitled to make
any objection to any such question or order, nor, without the leave of the Court,
to cross-examine any witness upon any answer given in reply to any such
question:

Provided that the exercise of the powers conferred herein must be based
upon facts declared by this Act to be relevant, and duly proved:

Provided further that this section shall not authorise any Judge to compel
any witness to answer any question, or to produce any document which such
witness would be entitled to refuse to answer or produce under sections 136 to
140, both inclusive, if the question were asked or the document were called for
by the adverse party; nor shall the Judge ask any question which it would be
improper for any other person to ask under section 157 or 158; nor shall he
dispense with primary evidence of any document, except in the cases
hereinbefore excepted.

411.1 The Committee recommends that the word "Act" in the first
proviso may be replaced with "Adhiniyam™ as is already used in preceding
portions of the Bill.

THE SCHEDULE
CERTIFICATE

4,12 Part A and Part B deals with the certificate to be filled byperson in-
charge of the computer or communication device and by an expert.

32.2 The Committee was informed by stakeholders that the certificates in the
schedule would assist all litigants and investigating agencies as most of the
police personnel do not have any set pattern to produce certificates with regard
to electronic evidence. However, concerns were raised regarding Part A of the
schedulewherein it was informed that the certificate does not meet the
requirements specified under sub-clause 2of clause 63 as it does not give
declaration with regard to the lawful control of the person presenting the record
and no declaration about the condition of the device, etc.

4.12.1 The Committee observes that the certificate in Part A of the
schedule does not conform to the requirements prescribed in sub-clause (2)
of clause 63. The Committee opines that such shortcomings may jeopardise
the authenticity, reliability and integrity of the electronic and digital
records submitted as evidence in the court of law and will be susceptible to
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tampering during handling of evidence. The Committee, therefore,
recommends that the certificate in Part A may be amended to meet the
requirements prescribed in clause 63,sub-clause (2)(a) to sub-clause (2)(d).

4.13 The Committee also undertook a detailed examination of the text of
each clause and noted that the Bill contains some cross-referencing errors.
The Committee, therefore, recommends the Ministry to rectify such errors.

4.14 The Committee agrees with the remaining clauses of the Bill without
any changes. The Committee strongly believes that the changes brought in
the Bill would reflect the growing importance of digital evidence and the
need for a more comprehensive legal framework in line with 21 century
technological advancements and societal changes.
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OBSERVATIONS/RECOMMENDATIONS- AT A GLANCE

The Committee takes note of the efforts of the Ministry of Home
Affairs and the Ministry of Law & Justice in undertaking the mammoth
task of drafting new legislations in an attempt to have comprehensive
criminal laws. The extensive consultations and threadbare discussions
undertaken in the drafting process have been reflected in the Bills that
have imbibed Indian thought process and the Indian soul. A comprehensive
review of India’s legal system was the need of the hour to bring it on par
with the contemporary aspirations of the people. Having taken a citizen-
centric approach, these Bills serve as a reassurance to the Indian citizens.
The Committee appreciates the combined efforts of the Ministries in
reviewing 3,200 suggestions and thereby drafting comprehensive
amendments to the Indian Penal Code, 1860, Code of Criminal Procedure,
1973 and the Indian Evidence Act, 1872.

(Para 2.7)

The Committee notes the wording of Article 348 of the Constitution
of India which says that language to be used in the Supreme Court and in
the High Courts, as well as for acts, bills and other legal documents shall be
in English language. The Committee finds that as the text of the Bill is in
English, it does not violate the provisions of Article 348 of the Constitution.
The Committee is satisfied with the response of the Ministry and holds that
the name given to the proposed legislation is not in violation of Article 348
of the Constitution of India.

(Para 4.2.2)

The Committee takes note of the submission of stakeholders and is of
the opinion that the addition of the words “in the Official Gazette” in this
clause will make the provision in tune with similar provisions in all other
legislations. The Committee, therefore, recommends that the words “in the
Official Gazette” may be inserted after the word “notification” in this
clause.

(Para 4.2.5)

The Committee deliberated at length regarding the inclusion of the
words "‘any information' in the definition of evidence.The Committee
opines that inclusion of “any information” along with “statement” in the
same line may cause complications in its interpretation. The Committee,
therefore, recommends that the words “any information” may be deleted in
this clause to avoid such complications.

(Para 4.3.2)
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The Committee examined the text of this clause along with the
corresponding section of the Indian Evidence Act, 1872 and it observes that
the particular reference made in illustration (b) pertains to the “Code of
Civil Procedure” and not the Bharatiya Nagarik Suraksha Sanhita
2023.The Committee, therefore, recommends that ‘the Bharatiya Nagarik
Suraksha Sanhita 2023" in illustration (b) may be replaced with ""Code of
Civil Procedure™.

(Para 4.4.2)

The Committee examined in detail the submission made before the
Committee and it observes that the parallel section of clause 26 in the
Indian Evidence Act, 1872 i.e., section 32 has no mention of “facts in issue”
and onlyuses “relevant facts”. The Committee also notes that “facts in
iIssue” and “relevant facts” have a distinct connotation in judicial parlance
and cannot be used interchangeably. The Committee opines that the use of
“facts in issue” in this particular clause is erroneous. The Committee,
therefore, recommends the Ministry to delete the words *'facts in issue' in
this clause.

(Para 4.5.3)

The Committee analysed the text of the clause and notes that section
376A of the Indian Penal Code, 1860 corresponds with section 66 of the
Bharatiya Nyaya Sanhita, 2023. Further, section 53A of the Indian
Evidence Act, 1872 corresponds with section 48 of the Bharatiya Sakshya
Bill, 2023. Upon undertaking a comparative analysis of the two
corresponding sections, the Committee observes that section 376A of the
IPC which was referred to in section 53A of the IEA has been omitted from
section 48 of the BSB. The Committee is of the opinion that "'section 66" of
the BNS should also be included in the offences referred to in this clause.
The Committee, therefore, recommends that "'section 66" is inserted after
"'section 65" to cover all the corresponding offences referred to in the BNS.

(Para 4.6.1)

The Committee further observes that the term “Bharatiya Nagarik
Suraksha Sanhita, 2023 used in clause 48 of the Bill is incongruous since
the offences referred under this clauseare provided in the Bharatiya Nyaya
Sanhita, 2023. The Committee, therefore, recommends that the words “the
Bharatiya Nagarik Suraksha Sanhita, 2023" in clause 48 be replaced with
""the Bharatiya Nyaya Sanhita, 2023"" as it has been erroneously mentioned.

(Para 4.6.2)
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The Committee is of the opinion that safeguarding the authenticity
and integrity of electronic and digital records acquired during the course of
investigation is crucial due to the fact that such evidences are prone to
tampering. The Committee takes into account the suggestion submitted
before the Committee and recommends that a provision may be inserted to
mandate that all electronic and digital records acquired as evidence during
the course of investigation are securely handled and processed through
proper chain of custody. Appropriate provision in this regard may be made
in the Bharatiya Nagarik Suraksha Sanhita, 2023.

(Para 4.7.2)

The Committee notes that “section 59” of the Bill relates to the
documents to be proved by primary evidence while *““section 63 of the Bill
relates to admissibility of electronic records. The Committee agrees with
the submission of stakeholders and observes that the appropriate reference
in this clause should be *“section 63”. The Committee, therefore,
recommends that "'section 59" may be replaced with "'section 63" to rectify
error in cross-referencing.

(Para 4.8.2)

The Committee observes that the sentence construction of this clause

Is incomplete as the word “officer” and the words “the legal custody” in

fourth line are not appropriately connected. The Committee recommends

that the word ""having' may be inserted after the word "officer’ to make
the sentence grammatically correct.

(Para 4.9.1)

The Committee undertook a nuanced analysis of clausel38 and it
observes that the original text of section 133, which is the corresponding
section to this clause in the Indian Evidence Act, 1872 has been retained in
this clause. However, a closer scrutiny of clause 138 and cross-analysing it
with illustration (b) to clause 119(1) highlights evident contradiction
between the two clauses which has not been rectified in the IEA. Clause 138
considers an accomplice as a competent witness against an accused person
and uncorroborated testimony of an accomplice is made admissible in
conviction. However, illustration (b) to clause 119(1) states otherwise and
treats uncorroborated testimony of an accomplice as unworthy of credit.
The Committee is of the opinion that such contradictions between clauses
in the Bill may jeopardise efficacy of the Bill in its application. The
Committee, therefore, recommends that suitable amendments in clause 138
may be made.

(Para 4.10.3)

18



The Committee recommends that the word "Act" in the first proviso
may be replaced with "Adhiniyam" as is already used in preceding
portions of the Bill.

(Para 4.11.1)

The Committee observes that the certificate in Part A of the schedule
does not conform to the requirements prescribed in sub-clause (2) of clause
63. The Committee opines that such shortcomings may jeopardise the
authenticity, reliability and integrity of the electronic and digital records
submitted as evidence in the court of law and will be susceptible to
tampering during handling of evidence. The Committee, therefore,
recommends that the certificate in Part A may be amended to meet the
requirements prescribed in clause 63, sub-clause (2)(a) to sub-clause (2)(d).

(Para 4.12.1)

The Committee also undertook a detailed examination of the text of
each clause and noted that the Bill contains some cross-referencing errors.
The Committee, therefore, recommends the Ministry to rectify such errors.

(Para 4.13)

The Committee agrees with the remaining clauses of the Bill without
any changes. The Committee strongly believes that the changes brought in
the Bill would reflect the growing importance of digital evidence and the
need for a more comprehensive legal framework in line with 21 century
technological advancements and societal changes.

(Para 4.14)
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DISSENT NOTE ON THE PROPOSED (1) BHARATIYA NYAYA-SANHITA BILL, 2023

(‘BNS’), (2) BHARATIYA NAGARIK SURAKSHA SANHITA BILL, 2023 {‘BNSS’) AND (3)

THE BHARATIYA SAKSHYA BILL, 2023(‘BSB’).

Without any prior intimation and consultation, the Modi Government introduced three new
Bills on August 11,2023 in the Lok Sabha, namely;

Sections (Including
Amendments and Additions)

S. EXISTING ACT PROPOSED ACT TO REPLACE THE EXISTING |
NO ACT N
1. | Indian Penal Code, 1860 - 511 | Bharatiya Nyaya Sanhita(BNS) -
Sections (Including | —356 total Sections, 174 Sections changed, 8 naw
Amendments and Additions) Sections added and 22 Sections repealed
2. Code of Criminal Procedure, Bharatiya Nagarik Suraksha Sanhita (BNSS) — 533
1973 — 528 Sections (Including | total Sections, 160 Sections changed,8 New Sections
Amendments and Additions) and 9 Sections repealed
b
3 Indian Evidence Act,1872—185 | Bharatiya Sakshya (BSB) — 170 iotal Sections. 23 |

Sections changed,
Sections repealed.

1 new Section added, and 5

The three captioned criminal law Bills cannot be supported in good canscience.

i S

l.

T

The fellowing key issues arise from a reading of the Draft Bills;

The Law is vastly the same. Only renumbered and re-arranged; —Far from being

novel, or an intuitive re-evaluation of legal provisions, practices and offences, the bills
are significantly identical in both language and content to the Acts that they seek to
replace. The proposed bills have largely reproduced the laws as they exist presently.
Arguably, the biggest “change’ has been here numbering of Sections. This exercise,
experts opine, would be responsible for large scale confusion resullirg in unnecessary
delay in the functioning of courts and the policing agencies.

Furthermore, changing the positioning of the provisions within the statues does not

make a law more effective or better in any way. 1= ¢
E ol S r : o
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2. HM’s Speech in the Parliament dated 11.08.2023 — The Hon'ble HM
himself highlighted the substantive changes in his speech on the floor of
Parliament (dated 2023).

The sum total of these changes which the HM himself has chosen to highlight
is25. Even by the most verbose of standards, these could have been
introduced to the existing law through a simple five page amendment bill.
There was thus no need to carry out such a comprehensive and unnecessary
reform for merely 12 substantive amendments (by the HM’s own examples).
In fact, even in the statements put out by the Government, it is these
examples that are being reiterated. : ' S e

FEl . - LT LT L T e
T R s . . Even the statement
of objects and reasons appended to the Bills fails to provide a satisfactory

justification,

3. Imposition of Hindi — Parliament represents all of us. Not just the Hindji
Speakers. Using language which is deliberately exclusionary for the title
cannot be justified especially when a Hindi version of the Bill is always
published officially and simultaneously. The usage of sanskritised Hindi in
these bills goes against the spirit of Article 348 of the Indian Constitution
which states that the tex: of all Bills introdueed in Parliament must be in
English, a necessary requirement for a country as diverse as India.

4. Essentially Colonial — While the Government has hailed the Bills as a
move towards shedding the colonial nature of criminal laws, the Bills still
retain the colonial spirit of the current laws. For example, most punishments
for offences under the IPC have been retained. Further, punishments for
some offences have been made harsher and the death penalty has been
added for at least four new crimes such as mob lynching, organised crime,
terrorism and rape of a minor. The removal of law on sedition was a mere
symbolic gesture as it is replaced by a Clause 150 BNS which is much more
tyrannical and colonial in its essence. Ultimately, there has been no shift
towards a rehabilitative approach to criminal laws. The proposed law retains
the retributive nature of the colonial laws. In other words, aside from empty
rhetoric about shedding the colonial spirit there is no clear illustration of
how the Bills seek to actually do so.

Poorly Drafted Laws — The version of the Bills that have been released to
the public is rife with substantive errors that alter the very meaning of the
law to the extent of rendering the law absurd and otiose. For example, Clause
23 of ‘The Bharatiya Nyaya Sanhita Bill’ states “Nothing is an offence
which is done by a person who, at the time of doing it, is, by reason of

w1
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punishes acts that are done in an involutory state of intoxication. Such

serious ipﬁrmities is clear evidence of lack of research and a proper
consultation process.

6. Lagk of Public Consultation — The manner, timing and secrecy with
which the exercise has been carried out reeks of legislative mala fides. Law
making, especially on a subject of such wide-ranging importance, has to be
on done in the full light of day with the widest possible consultation amongst
stakeholders. The Pre-Legislative Consultation Policy 2014
expressly prescribes a thirty-day consultation period with the
public at large before it may be cleared by Cabinet for
introduction in Parliament. This consultation, done through a
sharing of the draft in the public domain, must be accompanied
by (i) justifications for its enactment, (i) financial implications
and (iii) estimation of the laws’ impact. Finally, comments
received through the consultation must be published on the
website of the nodal ministry. In this case, a committee was constituted,
its members and mandate shielded from public scrutiny, and its
recommendations not even subject to peer-review, were taken as gospel. No
justification is given for why such a large-scale reform was effected to make
changes to a handful of sections, by the Home Ministers own statement in
Parliament. '

FEX

7. Enhances the Union Government’s policing powers without any
checks and balances — The changes that have been made to the existing
laws also enhance the coercive powers of State and its instrumentalities
which allow for the exercise of its powers at a hitherto unknown scale at
which these powers can be exercised by the State. For example, the laws in
general have expanded the scope of police’s power without introducing
measures to keep its activities in check. From the data of the Government,
provided as a response to Unstarred Question No. 1459 for 26.07.2022
raised in parliament, one can see that 4484 persons were victims of
Custodial Deaths in India between 2020-2022. While the Bill seeks to
enhance the time for which a person can be kept in police custody, there
exists no protective measures to provide safety to the accused persons
under police custody which is bound to adversely affect the safety of
detainees.

3
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TABLE DETAILING SUBSTANTIVE CHANGES IN THE NEWLY INTRODUCED BILLS ALONG WITH

THEIR CORRESPONDING POTENTIAL ISSUES

on ‘Sexual
intercourse by
employing

by promise to marry to a woman without
any intention of fulfilling the same, and has
sexual intercourse with her, such sexual
intercourse not amounting to the offence of

S.NO TITLE OF TEXT OF RELEVANT CLAUSE POTENTIAL ISSUES
CLAUSE

; Proviso of Clause 18 | Provided that for National Capital Territory | This provision dilutes the powers of
of BNSS on ‘Public | of Delhi, the Central Government shall, administration of the elected
Prosecutors’ after consultation with the High Court of | government in Delhi by allowing
Delhi, appoint the Public Prosecutor or |for centralisation of power and
Additional Public Prosecutors for the | violating the federal structure that

purposes of this sub-section. the Constitution provides for.
2, Exception 2 to Clause | Exception 2 — Sexual intercourse or sexual | Despite claiming that the New
63 of BNS on ‘Rape’ | acts by a man with his own wife, the wife not | Bills were drafted keeping in
being under eighteen years of age, is not mind the issue of women’s
rape. safety, the Government
continues to exempt acts of
Marital Rape from the ambit
of rape laws. The recognition
of Martial Rape as an offence
has been a long-standing
demand from Indian women

across the board.

5, Clause 69 of the BNS | 69. Whoever, by deceitful means or making | The criterion of “deceitful

means” proposed under the
new Bill is too broad and
provides ample scope for
misuse. “Suppression  of
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deceitful
ete.’

means,

rape, shall be punished with imprisonment
of either description for a term which may
extend to ten years and shall also be liable to

fine.

Explanation “deceitful means” shall
include the false promise of employment or
promotion, inducement or marring after
suppressing identity.

Identity” can be misused by ill-
interested parties to harass
inter-faith and inter-caste
couples.

Clause 43 (3) of the

BNSS on
how made’

‘Arrest

(3) The police officer may, keeping in view
the nature and gravity of the offence, use
handcuff while effecting the arrest of a
person who is a habitual, repeat offender
who

escaped from custody, who has committed
offence of organised crime, offence of
terrorist act, drug related crime, or offence
of illegal possession of arms and
ammunition, murder,

rape, acid attack, counterfeiting of coins and
currency notes, human trafficking, sexual
offences against children, offences against
the State, including acts endangering
sovereignty, unity and integrity of India or
economic offences.

The Supreme Court, in Prem
Shanker Shukla v. Delhi
Administration (1980) 3 SCC
526 has categorically held that the
use of handcuffs is an anathema on
human dignity and a violation of
Article 21  of the Indian
Constitution.

This section is more in line
'with the colonial mindset of
punitive control of the state as
opposed to the citizen first,
justice centric approach the
Government claims these laws
were envisioned to champion.
Therefore, the purported
colonial mindset that the laws
intended to do away with fails

and the Bills continue to
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retain the colonial character
of the current laws

Clause 187 (2) and
187 (3) of the BNSS
on ‘Procedure
when
tnvestigation
cannot
completed
twenty-four
hours’

be
n

(3) The Magistrate may authorise the
detention of the accused person,
beyond the period of fifteen days, if he
is satisfied that adequate grounds exist for
doing so, but no Magistrate shall authorise
the detention of the accused person in
custody under this sub-section for a total
period exceeding —

(1) ninety days, where the investigation
relates to an offence punishable with death,
imprisonment for life or imprisonment for a
term of not less than ten years;

(ii) sixty days, where the investigation
relates to any other offence, and, on the
expiry of the said period of ninety days, or
sixty days, as the case may be, the accused
person shall be released on bail if he is
prepared to and does furnish bail, and every
person released on bail under this sub-
section shall be deemed to be so released
under the provisions of Chapter XXXIV for
the purposes of that Chapter.

The enhancement of the period for
which a detenue can be kept in
police custody from 15 days
contrasts with the decision of the
Hon’ble Supreme Court in CBI v.
Anupam J. Kulkarni, (1992) 3
SCC 141 where it was held that
police custody after a period of 15
days would be impermissible. By
increasing the period of
detention under police
custody, the new laws have left
detenues exposed to
probability of threat, torture
or inducement by the police.
The safeguard of judicial
custody i.e where the police
have to take the Magistrate’s
permission to interrogate an
accused has been completely
ignored and undone by the
new laws.

Clause 262 of the
BNSS on ‘When
accused shall be
discharged’

262 (1) The accused may prefer an
application for discharge within a period of
sixty days from the date of framing of
charges.

As per sub-section 1 of Clause 262,
an application for discharge can be
moved within 60 days of ‘framing
of charges’. A discharge application
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(2) If, upon considering the police report and
the documents sent with it under section 293
and making such examination, if any, of the
accused as the Magistrate thinks necessary
and after giving the prosecution and the
accused an opportunity of being heard, the
Magistrate considers the charge against the
accused to be groundless, he shall discharge
the accused, and record his reasons for so
doing.

is filed under Section 227 or
Section 239 and the same is
granted if it is evident that there is
no basis on which a trial against the
accused can be proceeded with.

The proposed law is flawed
and renders the purpose of a
discharge application otiose
since a discharge is the right of
an accused to avoid frivolous
litigation against him if the
offence is not even prima facie
made out.

Clause 63 of the BSB
on ‘Admissibility
of electronic
records’

63. (1) Notwithstanding anything contained
in this Adhiniyam, any information
contained in an electronic record which is
printed on paper, stored, recorded or copied
in optical or magnetic media or
semiconductor memory which is produced
by a computer or any communication device
or otherwise stored, recorded or copied in
any electronic form (hereinafter referred to
as the computer output) shall be deemed to
be also a document, if the conditions
mentioned in this section are satisfied in
relation to the information and computer in
question and shall be admissible in any
proceedings, without further proof or

production of the original, as evidence or

Clause 63 of the BSB conflicts with
Clause 61 and 62 of the BSB. As per
Clause 61, all electronic records are
to be treated at par with paper
records with respect to their
admissibility before courts when
proved in accordance to Clause 59
of the BSB (as per Clause 62).
However, Clause 63 of the BSB lists
the conditions that must be
satisfied for electronic evidence to
be admissible under the act. Clause
63 is largely an exact reproduction
of Section 65B of the Indian
Evidence Act.
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any contents of the original or of any fact
stated therein of which direct evidence would
be admissible....

Clause 61 is a new provision
introduced by the BSB.
However, given that Clause 63
has a non-obstante clause, it
overrides Clause 61, thus
making it redundant.
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III.
POINT BY POINT REBUTTAL TO HM’S SPEECH DATED 11.08.2023 IN PARLIAMENT, ON THE
CRIMINAL LAW REFORMS ACTS

[ SNO. CLAIMS RESPONSE
% HM claims that Zero FIR being introduced for the | The Ministry of Home Affairs during the UPA
first time. Government, vide Orders dated 10.05.2013 had
made it mandatory for all Police Stations to register
‘zero  FIRs" irrespective of their territorial

jurisdiction.
2. HM claims that concept of E-FIR introduced for | In a Nationwide DGP Conference, Shri Sushil Kumar
the first time Shinde inaugurated the CCTNS (Crime & Criminals

Tracking Network and Systems) system at Vigyan
Bhawan, New Delhi on 04.01.2013 The same CCTNS
system (Digital Police Portal) was also relaunched by
Shri Amit Shah’s Senior Colleague — Shri Rajnath
Singh on 21.08.2017.

3, Lauding the new Bill, HM asserted that | Landmark Constitution Bench Judgement in D.K.
‘Compulsory Information’ about Arrest to Family | Basu Vs. State of West Bengal {1997 (1) SCC 416}
Members, being introduced for the first time. | dated 18.12.1996.

Refer to Section 36 of the Draft Bharatiya Nagarik | Para 35 - “(2) That the police officer carrying out the
Suraksha Sanhita, 2021 arrest of the arrestee shall prepare a memo of arrest
at the time of arrest a such memo shall be attested by
atleast one witness who may be either a member of
the family of the arrestee or a respectable person of
the locality from where the arrest is made. It shall
also be counter signed by the arrestee and shall
contain the time and date of arrest.”
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Compulsory video recording of statement of rape
victims Section 176 of the Draft Bharatiya Nagarik
Suraksha Sanhita, 2023 provides that the
statement of a victim of sexual assault “may” also
be videographer.

Proviso to Section 164 of the CrPC, 1973:

“Provided further that if the person making the
statement is temporarily or permanently mentally or
physically disabled, the statement made by the
person, with the assistance of an interpreter or a
special educator, shall be video graphed.”

The HM claimed that the new Bill makes it
mandatory for a Court to pronounce Judgement
within 30 days. Section 258 of the Bharatiya
Nagarik Suraksha Sanhita, 2023:

258. (1) After hearing arguments and points of law
(if any), the Judge shall give a judgment in the
case, as soon as possible, within a period of thirty
days from the date of completion of arguments,
which may for specific reasons extend to a period
of sixty days

Order XX Rule 1(1) of the CPC:

“Provided that where the judgment is not
pronounced at once, every endeavour shall be made
by the Court to pronounce the judgment within thirty
days from the date on which the hearing of the case
was concluded but, where it is not practicable so to
do on the ground of the exceptional and
extraordinary circumstances of the case, the Court
shall fix a future day for the pronouncement of the
judgment, and such day shall not ordinarily be a day
beyond sixty days from the date on which the hearing
of the case as concluded”

SANCTION OF PUBLIC SERVANTS

HM asserted that through the present Bills, the
Government is making it mandatory to sanction/
deny prosecution of Public Servants within 120
days of application or the same would amount to
deemed approval.

Vineet Narain Vs. UOI {1998 (1) SCC 226} SCC;

Para 15 - “Time limit of three months for grant of
sanction for prosecution must be strictly adhered to.
However, additional time of one month may be
allowed where consultation is required with the
Attorney General (AG) or any other law officer in the
AG's office.” Proviso to Section 19 of the Prevention
of Corruption Act, 1988- “Provided also that the

10
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appropriate Government or any competent authority
shall, after the receipt of the proposal requiring
sanction for prosecution of a public servant under
this sub-section endeavour to convey the decision on
such proposal within a period of three months from
the date of its receipt”

The HM claimed that now onwards the Criminal | Section 83 of the CrPC, 1973
Law Reforms enable the authorities to Auction the
Assets of Proclaimed Offender. “83. Attachment of property of person absconding.—
(1) The Court issuing a proclamation under section
82 may, for reasons to be recorded in writing, at any
time after the issue of the proclamation, order the
attachment of any property, movable or immovable,
or both, belonging to the proclaimed person.”

Gang rape 20 years or life imprisonment Section 376D, IPC 1860:

376D. Gang rape - Where a woman is raped by one or
more persons constituting a group or acting in
furtherance of a common intention, each of those
persons shall be deemed to have committed the
offence of rape and shall be punished with rigorous
imprisonment for a term which shall not be less than
twenty years, but which may extend to life which
shall mean imprisonment for the remainder of that
person's natural life, and with fine:

HM also said that the 2023 Criminal Law | Section 376 of the IPC 1860
Amendments  also  criminalizes  ‘Sexual
Intercourse with Women under False Identity’ “Fourthly. —With her consent, when the man knows
that he is not her husband and that her consent is |

"



given because she believes that he is another man to
whom she is or believes herself to be lawfully married.”

10.

HM also argued that Snatching is being made an
offence for the first time

Section 378, 379 (theft) of the IPC already covers
snatching as an offence.

11.

It was staunchly claimed by the HM that Sedition is
being repealed to protect Freedom of Speech.

Section 150 of the draft Bharatiya Nyaya Sanhita,2023;

“150. Whoever, purposely or knowingly, by words, either
spoken or written, or by signs, or by visible
representation, or by electronic communication or by use of
financial mean,or otherwise, excites or attempts to
excite, secession or armed rebellion or subversive
activities, or encourages feelings of separatist activities
or endangers sovereignty or unity and integrity of India:
or indulges in or commits any such act shall be
punished with imprisonment for life or with imprisonment
which may extend to seven years and shall also be
liable to fine.

12.

The HM claimed that terrorists like Dawood [brahim,
may be absconding but now Government
Is creating provisions to punish them in absentia.

Section 299 of the CrPC, 1973 already provides for
trial evidence etc. in absence of the Accused.

With regards,

(Adé}(jan Chowdhury)

o
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DISSENT NOTE

25" October 2023

ON_THE PROPOSED (1) _BHARATIYA NYAYA

SANHITA BILL, 2023 (‘BNS)).

{(2) BHARATIYA

NAGARIK

SURAKSHA SANHITA BIiLL.,

2023  (‘BNSS?)

AND

(3) THE

BHARATIYA SAKSHYA BILL. 2023 (‘BSR?)

Without any

prior intimation and consultation,

the Modi Government

introduced three news Bills on August 11th, 2023 in the Lok Sabha, namely;

—S;_] EXISTING ACT
NO |

PROPOSED ACT TO REPLACE THE _1
EXISTING ACT

|1 |Indian Penal Code, 1860 — 511
| Sections (Including Amendments and
' { JAddItIUnS)

-

Bharatiya Nyaya Sanhita (BNS)
— 356 total Sections, 174 Sections
changed, 8 new Sections added and

|_'2. | Code of Cfﬁﬁtf—ﬁroccdﬂre, 1073 —~
J 528 Sections (Including Amendments
| and Additions)

22 Sections repealed o _
Bharatiya Nagarik Suraksha
Sanhita (BNSS) - 513 total |
Sections, 160 Sections changed, 9 |
New Sections and ¢ Sections |
repealed ’

Indian EvidenceiAct, 1870 — 185
| Sections (Including Amendments and
Additions)

| ENETTE S ety

Bharatiya Sakshya (BSB) :—17‘;‘
total Sections. 23 Sections changed, |
1 new Section added, and 5 Sections |
repealed. -"

The three captioned criminal law Bills
conscience. : h -

EEN o

L

cannot be supported in good

The following key issues arise from a reading of the Draft Bills;

1. The Law is vastly the same. Only renumbered and re-arranged; —

Far from being novel, or an intuitive r

e-evaluation of legal provisions,

practices and offences, the bills are significantly identical in both language
and content to the Acts that they seek to replace. The proposed bills have

largely reproduced the laws as they

exist
“change” has been the renumberin g of Sect

presently. Arguably, the biggest
ions. This exercise, experts opine,

would be responsible for large scale confusion resulting in unnecessary delay
in the functioning of courts and the policing agencies,

Furthermore, changing the positioning of the provisions within the statues
does not make a law more effective or better in any way.

X KK
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HM’s Speech in the Parliament dated 11.08.2023 — The Hon'ble HM
himself highlighted the substantive changes in his speech on the floor of
Parliament (dated 2023).

The sum total of these changes which the HM himself has chosen to highlight
is 25. Even by the most verbose of standards, these could have been
introduced to the existing law through a simple five page amendment bill.
There was thus no need to carry out such a comprehensive and unnecessary
reform for merely 12 substantive amendments (by the HM’s own examples).
In fact, even in the statements put out by the Government, it is these
examples that are being reiterated. ' : ’

K K

§ - Even the statement
of objects and reasons appended to the Bills fails to provide a satisfactory
justification.

- Imposition of Hindi — Parliament represents all of us. Not just the Hindi

Speakers. Using language which is deliberately exclusionary for the title
cannot be justified especially when a Hindi version of the Bill is always
published officially and simultaneously. The usage of sanskritised Hindi in
these bills goes against the spirit of Article 348 of the Indian Constitution
which states that the text of all Bills introduced in Parliament must be in
English, a necessary requirement for a country as diverse as India.

Essentially Colonial — While the Government has hailed the Bills as a
move towards shedding the colonial nature of criminal laws, the Bills still
retain the colonial spirit of the current laws. For example, most punishments
for offences under the IPC have becn retained. Further, punishments for
some offences have been made harsher and the death penalty has been
added for at least four new crimes such as mob lynching, organised crime,
terrorism and rape of a minor. The removal of law on sedition was a mere
symbolic gesture as it is replaced by a Clause 150 BNS which is much more
tyrannical and colonial in its essence. Ultimately, there has been no shift
towards a rehabilitative approach to criminal laws. The proposed law retains
the retributive nature of the colonial iaws. In other words, aside from empty
rhetoric about shedding the colonial spirit there is no clear illustration of
how the Bills seek to actually do so.

Poorly Drafted Laws — The version of the Bills that have been released to
the public is rife with substantive ervors that alter the very meaning of the
law to the extent of rendering the law absurd and otiose. For example, Clause
23 of The Bharaliya Nyaya Sanhita Bill’ states “Nothing is an offence
which is done by a person who, at the time of dding i, is, by reason of

AW
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intoxication, incapable of knowing the nature of the act, or that he is doing
what 1is either wrong, or contrary to law; unless that the thing which
intoxicated him was administered to him without his knowledge or against
his will.” In other words, the law exempts offences committed by persons
who are under a voluntary state of intoxication and at the same time
punishes acts that are done in an involutory state of intoxication. Such
serious infirmities is clear evidence of lack of research and a proper
consultation process.

6. Lack of Public Consultation — The manner, timing and secrecy with
which the exercise has been carried out reeks of legislative mala fides. Law
making, especially on a subject of such wide-ranging importance, has to be
on done in the tull light of day with the widest possible consultation amongst
stakeholders. The Pre-Legislative Consultation Policy 2014
expressly prescribes a thirty-day consultation period with the
public at large before it may be cleared by Cabinet for
introduction in Parliament. This consultation, done through a
sharing of the draft in the public domain, must be accompanied
by (1) justifications for its enactment, (ii) financial implications
and (iii) estimation of the laws’ impact. Finally, comments
received through the consultation must be published on the
website of the nodal ministry. In this case, a committee was constituted,
its members and mandate shielded from public scrutiny, and its
recommendations not even subject to peer-review, were taken as gospel. No
justification is given for why such a large-scale reform was effected to make
changes to a handful of sections, by the Home Ministers own statement in
Parliament. ' ] i ‘ ‘

7. Enhances the Union Government’s policing powers without any
checks and balances — The changes that have been made to the existing
laws also enhance the coercive powers of State and its instrumentalines
which allow for the exercise of its powers at a hitherto unknown scale at
which these powers can be exercised by the State. For example, the laws in
general have expanded the scope of police’s power without introducing
measures to keep tts activities in check. From the data of the Government,
provided as a response to Unstarred Question No. 1459 for 26.07.2022
raised in parliament, one can see that 4484 persons were victims of
Custodial Deaths in India between 2020-2022. While the Bill seeks to
enhance the time for which a person can be kept in police custody, there
exists no protective measures to provide safety to the accused persons
under police custody which is bound to adversely affect the safety of

detainees. u
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TABLE DETAILING SUBSTANTIVE CHANGES IN THE NEWLY INTRODUCED BILLS ALONG WITH

THEIR CORRESPONDING POTENTIAL ISSUES

o St

S.NO TITLE OF _'= TEXT OF RELEVANT CLAUSE ' POTENTIAL ISSUES
CLAUSE | |
This provision dilutes the powers of |

of B\ISS on ‘Public | of Delhi, the Central Government shall,

1. Proyiso of Clause 18 E Provided that for National Capital Territory | '

administration of the elected|

| Prosecutars’ after consultation with the High Court of | government in Delhi by a Howing |

. _Delhr appoint the Public Prosecutor or for centralisation of power and !

! | purposes of this sub-section.

Additional Public Prosecutors for the | violating the federal structure that |
- the Constitution provides for. |

1

2. | Exception 2 to Clause | Exception 2 — Sexual intercourse or sexual | Despite claiming that the New |

| 63 of BNS on ‘Rape’ | acts by a man with his own wife, the wife not
| . being under eighteen years of age, is not

\ Bills were drafted keeping in |

mind the issue of women’s

i i rape. | safety, the Government
| | continues to exempt acis of |
: ‘ \ Marital Rape from the ambit
, of rape laws. The recognition
' ' of Martial Rape as an offence
! ; {has been a long-standing
l 'demand from Indian women
. | across the board.
| : !
{3 Clause 69 of the BI\ST 69. Whoever, by deceitful means or making | The criterion of “deceitful |
! on ‘Sexual ,' by promise to marry to a woman without | means” proposed under the |
| intercourse by | any intention of fulfilling the same, and has new Bill is too broad and
| ' employing sexual intercourse with her, such sexual |provides ample scope for|
: | mtercourse not a:buntz to the offence of | misuse.  “Suppression  of |

QA
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 deceitful

ete.’

rape, shall be punished with imprisonment Identity” can be misused by ill- ]
of either description for a term which may  interested parties to harass

nieans,

extend to ten years and shall also be liable to  inter-faith and inter-caste
Jfine. couples. *
Explanation - “deceitful means” shall

include the false promise of employment or
promotion, inducement or marring after
_ suppressing identity.

|

| |

The Supreme Court, in Prem
Shanker Shukla v. Delhi
Administration (198¢) 3 SCC

(3) The police officer may, keeping in view
the nature and gravity of the offence, use
handeuff while effecting the arrest of a
person who is a habitual, repeat offender | 526 has categorically held that the
| who ' use of handcuffs is an anathema on |
| escaped from custody, who has committed human dignity and a violation of
offence of organised crime, offence of  Article 21 of the Indian
terrorist act, drug related crime, or offence Constitution.

of illegal possession of arms and

ammunition, murder,

' Clause 43 (3) of the
BNSS on ‘Arrest
how made’

This section is more in line

—

rape, acid attack, counterfeiting of coins and
currency notes, human trafficking, sexual
' offences against children, offences against
the State, including acts endangering
sovereignty, unity and itntegrity of India or
' economic offences.

ﬁ

with the colonial mindset of
punitive control of the state as
opposed to the citizen first, |
justice centric approach the
| Government claims these laws
‘were envisioned to champion.
Therefore, the purported ‘
colonial mindset that the laws

'intended to do away with fails |
'and the Bills continue to|

Ry
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retain the colonial characterl
! of the current laws

Clause 187 (2) and
187 (3) of the BNSS
on ‘Procedure

| when
| investigation

| completed

|
i

|
|
|
|
|

cannot
i

- fwenty-four

hours’

be |

i[(i) ninety days, where the investigation |
' relates to an offence punishable with death,

(3) The Magistrate may authorise the rThe enhancement of the period for |

detention of the accused person,
beyond the period of fifteen days, if he
is satisfied that adequate grounds exist for
' doing so, but no Magistrate shall authorise
the detention of the accused person in
custody under this sub-section for a total |
| pericd exceeding —

imprisonment for life or imprisoniment for a |
| term of not less than ten years:

expiry of the said period of ninety days, or
sixty days, as the case may be, the accused
person shall be released on bail if he is |
prepared to and does furnish bail, and every
- person released on bail under this sub-
section shall be deemed to be so released

'detention

’[ detenues

under the provisions of Chapter XXXIV for
the purposes of that Chapter.

which a detenue can be kept in |
police custody from 15 days|
contrasts with the decision of the
Hon'ble Supreme Court in CBI v. |
Anupam J. Kulkarni, (1992) 3
SCC 141 where it was held that |
police custody after a period of 15
days would be impermissible. By
increasing the period of,
under police
custody, the new laws have Jeft |
exposed to |
probability of threat, torture

(ii) sixty days, where the investigation |or inducement by the police.
relates to any other offence, and, on the  The

safeguard of judicial
' cusiody i.e where the police
have to take the Magistrate’s |
permission to interrogate an

'accused has been t_ompietely,

ignored and undone by the |
new laws.

Clause 262 of the
BNSS on ‘“When

' accused shall be |

discharged’

262 (1) The accused wmay prefer

an | As per sub-section 1 of Clause 262, |

app(zcahon for discharge within a period of | an application for discharge can be |

sixty days
charges.

(<rom H%\ date of framing of | moved within 60 days of ‘framing

of charges’. A discharge a,g]gication}

=



25t October 2023

l (2) If, upon considering the police report and
\l the documents sent with it under section 293
) and making such examination, if any, of the

accused as the Magistrate thinks necessary
‘ and after giving the prosecution and the

accused an opportunity of being heard, the
\ Magitstrate considers the charge against the
- accused to be groundless, he shall discharge

 the accused, and record his reasons for so |

. doing.
i

is filed under Section 227 or
Section 239 and the same is
granted if it is evident that there is
no basis on which a trial against the

accused can be proceeded with. |
|

The proposed law is flawed
and renders the purpose of a |
discharge application otiose \
since a discharge is theright of |
an accused to avoid frivolous ||
litigation against him if the
offence is not even prima facie |
made out, r;
|

! Clause 63 of the BSB

| on “Admissibility

{

of electraonic
records’

!

' 63. (1) Notwithstanding anything contained

in this Adhiniyam, any information
contained in an electronic record which is

in optical or magnetic media or
semniconductor memory which is produced
by a computer or any communication device
or otherwise stored, recorded or copied in
any electronic form (hereinafter referred to
as the computer output) shall be deemed to
be also a document, if the conditions

relation to the information and computer in
question and shall be admissible in any
proceedings, without, further proof or
| production of the original, as evidence or

printed on paper, stored, recorded or copied |

' Clause 61, all electronic records are

mentioned in this section are satisfied in |
|

| However, Clause 63 of the BSB lists
' the

Clause 63 of the BSB conflicts with
Clause 61 and 62 of the BSB. As per

to be treated at par with paper
records with respect to their
admissibility before courts when
proved in accordance to Clause 59
of the BSB (as per Clause 62).

conditions that must be
satisfied for electronic evidence to
be admissible under the act. Clause |
63 is largely an exact reproduction
of Section 65B of the Indian
Evidence Act.

i
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any contents of the original or of any fact Clause 61 is a new provision
| stated therein of which direct evidence would | introduced by the BSB.
' be admissible.... | However, given that Clause 63 |
lhas a non-oghstante clause, it |
' averrides Clause 61, thus |
‘making it redundant. i

"
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III.
POINT BY POINT REBUTTAIL TO HM’S SPEECH DATED 11.08.2023 IN PARIIAMENT, ON THE

CRIMINAL LAW REFORMS ACTS

[ SNO. CLAIMS i RESPONSE
{ L - HM claims that Zero FIR being introduced for the | The Ministry of Home Affairs during the UPA [
\ first time. vide Orders dated 10.05.2013 had !
| made it mandatory for all Police Stations to register |
‘ l ‘zero  FIRs® irrespective of their territorial |
| I:jurisdicﬁon. '
: |

2. | HM claims that concept of E-FIR introduced for In a Nationwide DGP Conference, Shri Sushil Kumar |
I , the first time | Shinde inaugurated the CCTNS (Crime & Criminals |
| | ’Trackmg Network and Systems) system at Vigyan | |
- | Bhawan, New Delhi on 04.01.2013 The same CCTNS |
| | | svstem (Digital Police Portal) was also relaunched by |
| ! | Shri Amit Shah’s Senior Colleague — Shri Rdjnath |

| | Singh on 21.08.2017.
3 ' Lauding the new Bill, HM asserted that|Landmark Constitution Bench Judgement in D. K
nl' ‘Compulsory Information” about Arrest to Family | Basu Vs. State of West Bengal {1997 (1) SCC 416}
 Members, being introduced for the first time. | dated 18.12. 1996.

l Refer to Section 36 of the Draft Bharatiya Nagarik | Para 35 - “(2) That the police officer carrying out the | |
Sutaksha Sanhita, 2023 arrest of the arrestee shall prepare a memo of arrest
at the time of arrest a such memo shall be attested by |
| atleast one witness who may be either a member of

~ the family of the arrestee or a Iespcctable person of
| ‘ the locality from where the arrest is made. It shall
’ | | also be counter signed by the arrestee and shall |
\ l contain the time and date of arvest.” J

e X

| Cod
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Compulsory video recording of statement of rape |
victims Section 176 of the Draft Bharatiya Nagarik
' Suraksha Sanhita, 2023 provides that the |
| statement of a victim of sexual assault “may” also \
| be videographer. ,

\
|

Proviso to Section 164 of the CrPC, 1973: |

“Provided further that if the person making the
statement is temporarily or permanently mentally or |
| physically disabled, the statement made by the'

| person, with the assistance of an interpreter or ai

special educator, shall be video graphed.”

mandatory for a Court to pronounce Judgement |
within 30 days. Section 258 of the Bharativa |
' Nagarik Suraksha Sanhita, 2023:

2!'8 (1) After hearing arguments and points of law |

' (if any), the Judge shall give a judgment in the

 case, as soon as possible, within 2 period of thirty |

daVS from the date of completion of arguments, |
. which may for specific reasons extend to a period |
. of sixty days

|
\
|

i

;The HM claimed that the new Bill makes it | Order XX Rule 1(1) of the CPC:

“Provided that where the judgment is not'!
pronounced at once, every endeavour shall be made !
by the Court to pronounce the judgment within thirty |
days from the date on which the hearing of the case
was concluded but, where it is not prachcable 50 to |
do on the gxonnd of the exceptional and |
| extraordinary circumstances of the case, the Court ]
shall fix a future day for the pronocuncement of the
| judgment, and such day shall not ordinarily be a day |
beyond sixty days from the date on which the hearing |

' of the case as concluded”

o

' j\ SANCTION OF PUBLIC SERVANTS

| HM asserted that through the present Bills, the
| Government is making it mandatory to sanction/ |
- deny prosecution of Public Servants within 120
- days of application or the same would amount to |

Vineet Narain Vs. UOI {1998 (1) SCC 226} SCC; f
l

Para 15 - “Time limit of three months for grant of
sanction for prosecution must be strictly adhered to.
' However, additional time of one month may bel
‘allowed where consultation is required with the |
| Attorney General (AG) or any other law officer in the
AG's office.” Proviso to Section 19 of the Prevention
of Corruption Act, 1988- “Provided also that the~

-

| deemed approval.

Q
10
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|sha11, after the receipt of the proposal requiring
| sanction for prosecution of a public servant under |
: this sub-section endeavour to convey the decision on '
' such proposal within a period of three months from

T | appropriate Government or any competent authority
|
J, the date of its receipt”

";\.]

'i The HM claimed that now onwards the Criminal | Section 83 of the CrPC, 1973
| Law Reforms enable the authorities to Auction the ||

| Asscts of Proclaimed Offender. “83. Attachment of property of person absconding.— |
| (1) The Court issuing a proclamation under section |
' 82 may, for reasons to be recorded in writing, at any |
time after the issue of the proclamation, order the
| attachment of any property, movable or immovable,

' or both, belonging to the proclaimed person.”

& 376D. Gang rape - Where a woman is raped by one or |
more persons constituting a group or acting in
furtherance of a common intention, each of those |
| | persons shall be deemed to have committed the |
offence of rape and shall be punished with rigorous |
| imprisonment for a term which shall not be less than |
,‘ twenty years, but which may extend to life which |
I shall mean imprisonment for the remainder of that |

| person's natural life, and with fine:

|

|

- Gang rape 20 years or life imprisonment | Section 376D, IPC 1860: _ 1
‘ |

» HM also said that the 2023 Criminal Law  Section 376 of the IPC 1860
] Amendments also criminalizes ‘Sexual |
‘ Intercourse with Women under False Identity’

|
|
|
|

“Fourthly. —With her consent, when the man knows
that hejis not her husband and that her consent is |

|

N
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