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PREFACE 
I, the Chairman of the Department-related Parliamentary Standing 

Committee on Home Affairs, having been authorised by the Committee to 
present the Report on its behalf, present thisTwo Hundred Forty Eighth Report 
of the Committee on The Bharatiya Sakshya Bill, 2023 (Annexure – I). 
2.  In pursuance of Rule 270 of the Rules of Procedure and Conduct of 
Business in the Council of States relating to the Department-related 
Parliamentary Standing Committees, the Hon'ble Chairman, Rajya Sabha in 
consultation with the Hon'ble Speaker, Lok Sabha had on 18th August, 2023 
referred The Bharatiya Sakshya Bill, 2023, as introduced in the Lok Sabha on 
11th August, 2023 and pending therein to the Department-related Parliamentary 
Standing Committee on Home Affairs for examination and report within three 
months. 
3. The Committee held 12 meetings during the course of examination of the 
Bill. In its first sitting held on 24th August, 2023, the Home Secretary made a 
presentation on the Bill. Thereafter, in the meetings held on 25th and 26th 
August, 2023, the views and opinions of the Members of the Committee were 
gathered.  On the 11th, 12th, 13th, 22nd, 23rd September, 2023 and 3rd October, 
2023, the Committee heard the views of domain experts. A list of domain 
experts who appeared before the Committee is at Annexure- II. The Committee 
held a clause-by-clause consideration of the Bill on 4th and 5th October, 
2023.Further, on 27th October, 2023, the Members of the Committee again 
expressed their views on the Bill. 
4. The Committee in its sitting held on 6th November, 2023, considered the 
draft 248th Report on the Bill and adopted the same. 
5. The Committee relied on the following documents in finalising its 
Report:-  
(i) The Bharatiya Sakshya Bill, 2023;  
(ii) The Indian Evidence Act, 1872; 
(iii) Background Note on the Bill received from the Ministry of Home Affairs; 
(iv) Presentation, clarifications and oral evidence of Home Secretary and 

senior officials of Ministry of Home Affairs and Ministry of Law and 
Justice; 

(v) The Constitution of India; 
(vi) Suggestions received on the Bill from serving and former Members of 

Parliament, various private individuals/associations/organisations/experts, 
State Governments and replies of the Ministry on such suggestions; 
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(vii) Oral evidence and written submissions by various stakeholders/experts on 
the Bill; and  

(viii) Replies received from the Ministry of Home Affairs to the 
questions/queries raised by Members and the domain experts during the 
meetings on the Bill. 

6. On behalf of the Committee, I would like to acknowledge with thanks the 
contributions made by those who deposed before the Committee and also those 
who gave their valuable suggestions to the Committee through their written 
submissions.  
7.  For facility of reference and convenience, the observations and 
recommendations of the Committee have been printed in bold letters in the body 
of the Report. 
 

 
6th November, 2023 
New Delhi 
Kartika, 1945 (Saka) 

Brij Lal 
Chairman 

Department-related Parliamentary                                                               
Standing Committee on Home Affairs 
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REPORT 
CHAPTER-I 

INTRODUCTION 
1.1 The criminal justice system in its current procedural and substantive 
construction has run its course and is in dire need of a ubiquitous reset. The 
need for such reset is evidenced by the delayed justice dispensation systems, 
appellate Courts overburdened with appeals, victims waiting years on end for 
much deserved justice and undertrial prisoners languishing in jails for offences 
for which they have not yet been convicted. Further, the current policing system 
as well as the system of dispensation of justice has not embraced the 
advancements of 21st century technology that has transformed investigation and 
criminology in other countries. The Indian criminal justice system has struggled 
to keep pace with the profound technological changes in the Indian socio-
economic milieu that have radically re-imagined the way in which crimes 
manifest in the society. The Indian Evidence Act, 1872 is a relic of the past, a 
puzzling solution to problems of an era gone by.  
1.2 The Indian Evidence Act (IEA), which was enacted in the year 
1872,provides for laws relating to evidence and assist Courts in establishing 
facts of the case brought before it and pronouncing judgments based on such 
facts. It falls within the category of ‘adjective law’ and it defines the pleading 
and methodology by which the substantive and procedural law are 
operationalised. 
1.3 The experience of more than seven decades of democratic governance 
highlighted that the Act has not kept pace with the evolving criminal activities 
as it has not imbibed the best practices that have developed in the field of 
criminology in recent times. Attempts have been made to bridge the gap in the 
Act by way of amendments. However, such piece-meal approach though 
repeated amendments has been found to be inadequate to comprehensively 
address the issues in the Act and it was clear that an overhaul of the Act was 
required.  
THE BHARATIYA SAKSHYA BILL, 2023 

1.4 The Bharatiya Sakshya Bill, 2023 was introduced in the Lok Sabha on 
11th August, 2023 to replace the outdated Indian Evidence Act, 1872. The Bill 
seeks to consolidate and provide general rules and principles of evidence for fair 
trial.The Bill, as introduced, has omitted four sections which contain colonial 
references and other outdated procedures, from the earlier Act of 1872. It has 
also included various forward looking provisions such as expansion of the 
definition of evidence to include electronic and digital records, expansion of 
definition of primary evidence, provision for admissibility of electronic or 
digital records as evidence, exclusion of privileged communication between the 



 

2 
 

Ministers and the President of India from the purview of Courts, provision of 
certificate for handling of electronic and digital evidence, etc. The Bill now 
contains 170 clauses as compared to 167 sections in the IEA, 1872.  
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CHAPTER-II 
SUBMISSION BY THE MINISTRY OF HOME AFFAIRS 

2.1 The Ministry of Home Affairs informed that the proposed legislation 
seeks to address the problems in the present legal system which includes – 
complex nature of the legal system; huge pendency of cases in the courts; low 
conviction rate; imposition of meagre fine not commensurate with the crime; 
overcrowding of undertrial prisoners in prisons; scantyadoption of modern 
technology in the legal system; delay in investigation, complicated 
investigation/pending hearing process; inadequate use of forensic evidence; and 
delay in getting justice to the poor, etc.  
2.2 The Bill was drafted with utmost care keeping in mind their implications 
on the citizenry for the years to come. During the drafting process, suggestions 
were sought fromall Governors, Chief Ministers, Lieutenant 
Governors/Administrators of States and Union Territories. The views and inputs 
of the Chief Justice of India, Chief Justices of all High Courts, Bar Councils, 
Law Universities/Institutions and Members of Parliament were also solicited. 
Further, the Central Bureau of Investigation (CBI), Intelligence Bureau (IB), 
Bureau of Police Research and Development (BPR&D), Central Police 
Organisations (CPOs) and more than 1000 police officers from various states 
also submitted their suggestions. 
2.3 ACommittee under the Chairpersonship of the Vice Chancellor, National 
Law University (NLU), Delhi was constituted on 2nd March, 2020 to examine 
and suggest reforms in criminal laws.  The Committee had invited suggestions 
from various quarters including public and considered suggestions from High 
Courts, experts, research centres, academicians, lawyers, civil societies, Law 
Universities, etc. from across the country. The suggestions received from States, 
Union Territories, the Supreme Court, High Courts, Judicial Academies, Law 
Universities and Members of Parliament were also forwarded to the Committee.  
2.4 The Committee under the Chairpersonship of the Vice Chancellor, NLU, 
Delhi after extensive consultation with stakeholders and in-depth research 
submitted its Report in February, 2022 containing its recommendations. A total 
of more than 3,200 suggestions were received by the Committee which were 
consolidated in the Report submitted by it.  
2.5 The Ministry thenreviewed these 3,200 consolidated suggestions received 
along with the officers from the Ministry of Law and Justice. After exhaustive 
deliberations, the three new Bills were drafted to bring about comprehensive 
amendments to the Indian Evidence Act, 1872 (IEA)along with the Indian Penal 
Code, 1860 (IPC) and the Code of Criminal Procedure, 1973 (CrPC).  
2.6 The stakeholders who appeared before the Committee apprised that the 
Ministry has undertaken an extensive exercise of modernisation of the laws of 



 

4 
 

evidence. They were also of the view that the Bill has been updated to reflect 
the modern legislative intent by consolidating progressive judgment and 
amendments, and removing provisions that are no longer useful. 
2.7 The Committee takes note of the efforts of the Ministry of Home 
Affairs and the Ministry of Law & Justice in undertaking the mammoth 
task of drafting new legislations in an attempt to have comprehensive 
criminal laws. The extensive consultations and threadbare discussions 
undertakenin the drafting process have been reflected in the Bills that have 
imbibed Indian thought process and the Indian soul. A comprehensive 
review of India’s legal system was the need of the hour to bring it on par 
with the contemporary aspirations of the people.  Having taken a citizen-
centric approach, these Bills serve as a reassurance to the Indian citizens. 
The Committee appreciates the combined efforts of the Ministries in 
reviewing 3,200 suggestions and thereby drafting comprehensive 
amendments to the Indian Penal Code, 1860, Code of Criminal Procedure, 
1973 and the Indian Evidence Act, 1872. 
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CHAPTER-III 
MAJOR CHANGES INTRODUCED IN THE BILL 

3.1 The Home Secretary, during his presentation, has highlighted the major 
changes that have been introduced in the Bill vis-à-vis the Indian Evidence Act, 
1872 which are as follows: 
1. Deletion of British Legacy References 
 The words like ‘Parliament of the United Kingdom’, ‘Provincial Act’, 
‘notification by the Crown Representative’, ‘London Gazette’, ‘any Dominion, 
colony or possession of his Majesty’, ‘Jury’, ‘Lahore’, ‘United Kingdom of 
Great Britain and Ireland’, ‘Commonwealth,’ ‘Her Majesty or by the Privy 
Council,’ ‘Her Majesty’s Government,’ ‘copies or extracts contained in the 
London Gazette, or purporting to be printed by the Queen’s Printer.’ 
‘possession of the British Crown,’ ‘Court of Justice in England’, ‘Her Majesty’s 
Dominions’, ‘Barrister’ have been deleted. Further, the words ‘Vakil’, ‘Pleader’ 
and ‘Barrister’ have been replaced with the word ‘Advocate’. Section 166 
relating to power of Jury to put question, etc. has been deleted as jury system 
has already been abolished in India. The terms like lunatic, unsound mind, etc. 
have been brought in line with the modern terms. 
2. Use of Technology and Digital Means in Processing Evidence 

The definition of 'documents' has been expanded to include electronic or 
digital records on emails, server logs, documents on computers, laptop or 
smartphone, messages, websites, locational evidence and voice mail messages 
stored on digital devices. The definition of ‘evidence’ has been expanded to 
include any information given electronically which will enable the appearance 
of witnesses, accused, experts and victims through electronic means.  
3. Confession affecting person making it and others jointly under trial 

for same offence 
 An explanation has been added to provide for a joint trail in situations 
where accused has absconded or fails to comply with a proclamation issued 
under section 84 of the Bharatiya Nagarik Suraksha Sanhita, 2023. 
4. Judicial Notice of Extra Territorial Jurisdiction 

A provision has been inserted for Courts to take judicial notice of 
international treaty, agreement or convention with countries or decision made at 
international associations or other bodies. 
5. Primary Evidence 

The definition of primary evidence has been expanded to include 
electronic or digital record which is created or stored, electronic or digital 
record produced from proper custody, video recording simultaneously stored in 
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electronic form and transmitted or broadcast to another; andelectronic or digital 
record stored in multiple storage spaces in a computer resource. 
6. Secondary Evidence 
 The scope of secondary evidence has been expandedto include copies 
made from original by mechanical processes, copies made from or compared 
with the original, counterparts of documents as against the parties who did not 
execute them and oral accounts of the contents of a document given by some 
person who has himself seen it. It will also include oral admission when 
genuineness of the document itself is in question. Further, secondary evidence 
may be given when the existence, condition or content of the original is 
admitted in writing.   
7. Admissibility of Electronic or Digital Record 
 A new section has been added to provide for admissibility of electronic or 
digital record. 
8. Electronic Records- Provisions relating to Certificate 

A certificate has been added in the schedule to authenticate and verify the  
contents of electronic records with riders that the conditions that computer must 
be regularly in use for regular activities by person having lawful control over it, 
data was regularly fed in it, computer was working properly, etc.A proposal has 
been made to recognise matching of Hash# value of original record as proof of 
evidence to ensure the integrity of specific file and not the entire storage 
medium. 
9. Court not to inquire into privileged communication between 

Ministers and President 
A proviso has been added to bar Courtsfrom inquiring into any privileged 

communication between Ministers and the President of India. 
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CHAPTER-IV 
RECOMMENDATIONS ON CLAUSES 

4.1 During the course of the examination of the Bill, the Committee received 
a number of suggestions from various law firms, Members of Parliament, 
advocates, domain experts and other stakeholders. Further, the Committee also 
interacted with a wide range of domain experts who have made their submission 
before the Committee and also furnished written inputs and suggestions on 
various clauses of the Bill.The written views of all the State Governments were 
sought on the Bill. The inputs and suggestions received from such 
stakeholdersand State Governments were forwarded to the Ministry of Home 
Affairs for its response. Upon in-depth examination of the Bill, the Committee 
is of the view that certain provisions need to be relookedand certain errors have 
to be rectified to serve the intended purpose of the Bill better. The Committee’s 
observations and recommendations contained in the Report reflect an extensive 
scrutiny of submissions and all the viewpoints put forth before it by various 
organisations/experts/State Governments. The Committee in its meeting held on 
4th and 5thOctober, 2023 took up clause-by-clause discussion of the Bill. 
Various amendments to the Bill have been suggested by the Committee on 
clauses of the Bill which are discussed in the succeeding paragraphs.  

CLAUSE 1 - Short title, application and commencement 
4.2 Clause 1(1) reads as under: 

This Act may be called the Bharatiya Sakshya Adhiniyam, 2023. 
4.2.1 Members of the Committee raised concerns over the Bill being given a 
Hindi name. Concerns have been expressed that the Hindi name may be in 
violation of the Article 348 of the Constitution of India. The MHA in its 
response has mentioned that the Article 348 of the Constitution of India inter 
alia says that the authoritative texts of all Acts passed by the Parliament shall be 
in English language. As the text of the proposed law is in English, it is not in 
violation of Article 348 of the Constitution of India. 
4.2.2 The Committee notes the wording of Article 348 of the Constitution 
of India which says that language to be used in the Supreme Court and in 
the High Courts, as well as for acts, bills and other legal documents shall be 
in English language. The Committee finds that as the text of the Bill is in 
English, it does not violate the provisions of Article 348 of the Constitution. 
The Committee is satisfied with the response of the Ministry and holds that 
the name given to the proposed legislation is not in violation of Article 348 
of the Constitution of India. 
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4.2.3 Clause 1(3) reads as under:  
It shall come into force on such date as the Central Government may, by 

notification, appoint. 
4.2.4 It was suggested by stakeholders that the words “in the Official Gazette” 
should be added after the word “notification” under clause 1(3) of the Bill.  
4.2.5 The Committee takes note of the submission of stakeholders and is of 
the opinion that the addition of the words “in the Official Gazette” in this 
clause will make the provision in tune with similar provisions in all other 
legislations. The Committee, therefore, recommends that the words “in the 
Official Gazette” may be inserted after the word “notification” in this 
clause. 

CLAUSE 2 - Definitions 
4.3 Clause 2(1)(e) reads as under: 

 "evidence" means and includes- 
(i) statements or any information given electronically which the 

Courtpermits or requires to be made before it by witnesses in relation to 
matters offact under inquiry and such statements or information are 
called oral evidence; 

(ii) documents including electronic or digital records produced for 
theinspection of the Court and such documents are called documentary 
evidence; 

4.3.1 During deliberations of the Committee, it was brought to the attention of 
the Committee thatinclusion of the words "any information" within the 
meaning of evidence could cause serious complications in its interpretations. It 
was further apprised that the word "information" is different from statements.  

4.3.2 The Committee deliberated at length regarding the inclusion of the 
words "any information" in the definition of evidence.The Committee 
opines thatinclusion of “any information” along with “statement” in the 
same line may cause complications in its interpretation. The Committee, 
therefore, recommends that the words “any information” may be deleted in 
this clause to avoid such complications.   

CLAUSE 3 - Evidence may be given of facts in issue and relevant facts 
4.4 Clause 3 of the Bill reads as under: 

Evidence may be given in any suit or proceeding of the existence or non-
existence of every fact in issue and of such other facts as are hereinafter 
declared to be relevant, and of no others. 
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Explanation - This section shall not enable any person to give evidence of 
a fact which he is disentitled to prove by any provision of the law for the time 
being in force relating to Civil Procedure. 
Illustrations 
(a) A is tried for the murder of B by beating him with a club with the 

intention of causing his death. 
At A's trial the following facts are in issue:— 

A's beating B with the club; 
A's causing B's death by such beating; 
A's intention to cause B's death. 

(b) A suitor does not bring with him, and have in readiness for production at 
the first hearing of the case, a bond on which he relies. This section does 
not enable him to produce the bond or prove its contents at a subsequent 
stage of the proceedings, otherwise than in accordance with the 
conditions prescribed by the Bharatiya Nagarik Suraksha Sanhita 2023. 

4.4.1 It was bought to the attention of the Committee during interaction with 
stakeholders that the term “the Bharatiya Nagarik Suraksha Sanhita 2023” used 
in illustration (b)is irrelevant under this clause as the parallel illustration under 
section 5 of the Indian Evidence Act, 1872 uses the term “Code of Civil 
Procedure”. It was suggested that the term "the Bharatiya Nagarik Suraksha 
Sanhita 2023" in illustration (b) should be replaced with "Code of Civil 
Procedure". 
4.4.2 The Committee examined the text of thisclausealong with the 
corresponding section of the Indian Evidence Act, 1872 and it observes that 
the particular reference made in illustration (b) pertains to the “Code of 
Civil Procedure” and not the Bharatiya Nagarik Suraksha Sanhita 
2023.The Committee,therefore, recommends that "the Bharatiya Nagarik 
Suraksha Sanhita 2023" in illustration (b) may be replaced with "Code of 
Civil Procedure". 
CLAUSE 26 - Cases in which statement of facts in issue or relevant fact by 

person who is deador cannot be found, etc., is relevant 
4.5 Clause 26 relates to the cases in which statement of facts in issue or 
relevant fact by person who is dead or cannot be found, etc., is relevant.  
4.5.1 The clause, inter alia, deals with statements, written or verbal, of relevant 
facts made by a person who is dead, or who cannot be found, or who has 
become incapable of giving evidence, or whose attendance cannot be procured 
without an amount of delay or expense which under the circumstances of the 
case appears to the Court unreasonable, are themselves facts in issue or relevant 
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facts, in case of statement of a person, resulted in his death; in the ordinary 
course of business; against the pecuniary or proprietary interest of the person; 
the opinion of any such person, as to the existence of any public right or custom 
or matters of public or general interest; the existence of any relationship by 
blood, marriage or adoption between persons. 
4.5.2 It was brought to the attention of the Committee that the insertion of 
"facts in issue" in this particular clause is erroneous and has to be deleted as the 
corresponding sections in the old Act, i.e. Chapter II, section 5 to 55 of the 
Indian Evidence Act, 1872 is called "Of the Relevancy of Facts" or in general, 
they used to be called as res gestae. Further, Chapter II of the Bill, i.e. clause 3 
to 50 is also called “Relevance of Facts”. It was further mentioned that the 
particular clause is not "facts in issue" because the chapter is only talking about 
the relevancy of facts. The "facts in issue" and "relevant facts" are different. 
4.5.3 The Committee examined in detail the submission made before the 
Committee and it observes that the parallel sectionof clause 26 in the 
Indian Evidence Act, 1872 i.e., section 32 has no mention of “facts in issue” 
and onlyuses “relevant facts”. The Committee also notes that “facts in 
issue” and “relevant facts” have a distinct connotation in judicial parlance 
and cannot be used interchangeably.  The Committee opines that the use of 
“facts in issue” in this particular clause is erroneous. The Committee, 
therefore, recommends the Ministry to delete the words "facts in issue" in 
this clause.  

CLAUSE 48 - Evidence of character or previous sexual experience not 
relevant in certain cases 

4.6 Clause 48 states as under: 
In a prosecution for an offence under section 64, section 65, section 67, 

section 68, section 70, section 71, section 73, section 74, section 75, section 76 
or section 77 of the Bharatiya Nagarik Suraksha Sanhita, 2023 or for attempt to 
commit any such offence, where the question of consent is in issue, evidence of 
the character of the victim or of such person's previous sexual experience with 
any person shall not be relevant on the issue of such consent or the quality of 
consent. 
4.6.1  The Committee analysed the text of the clause and notes that 
section 376A of the Indian Penal Code, 1860 corresponds with section 66 of 
the Bharatiya Nyaya Sanhita, 2023. Further, section 53A of the Indian 
Evidence Act, 1872 corresponds with section 48 of the Bharatiya Sakshya 
Bill, 2023. Upon undertaking a comparative analysis of the two 
corresponding sections, the Committee observes that section 376A of the 
IPC which was referred to in section 53A of the IEA has been omitted from 
section 48 of the BSB.The Committee is of the opinion that "section 66" of 
the BNS should also be included in the offences referred to in this clause. 
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The Committee, therefore, recommends that "section 66" is inserted after 
"section 65" to cover all the corresponding offences referred to in the BNS. 
4.6.2  The Committee further observes that the term “Bharatiya 
Nagarik Suraksha Sanhita, 2023” used in clause 48 of the Bill is 
incongruous since the offences referred under this clauseare provided in 
the Bharatiya Nyaya Sanhita, 2023.The Committee, therefore, recommends 
that the words “the Bharatiya Nagarik Suraksha Sanhita, 2023" in clause 
48 be replaced with "the Bharatiya Nyaya Sanhita, 2023" as it has been 
erroneously mentioned.  

 
CLAUSE 57 - Primary evidence 

 
4.7 Clause 57 of the Bill reads as under: 

Primary evidence means the document itself produced for the inspection 
of the Court. 
Explanation 1- Where a document is executed in several parts, each part is 
primary evidence of the document. 
Explanation 2 - Where a document is executed in counterpart, each counterpart 
being executed by one or some of the parties only, each counterpart is primary 
evidence as against the parties executing it. 
Explanation 3 - Where a number of documents are all made by one uniform 
process, as in the case of printing, lithography or photography, each is primary 
evidence of the contents of the rest; but, where they are all copies of a common 
original, they are not primary evidence of the contents of the original. 
Explanation 4 - Where an electronic or digital record is created or stored, and 
suchstorage occurs simultaneously or sequentially in multiple files, each such 
file is primary evidence. 
Explanation 5 - Where an electronic or digital record is produced from proper 
custody, such electronic and digital record is primary evidence unless it is 
disputed. 
Explanation 6 - Where a video recording is simultaneously stored in electronic 
form and transmitted or broadcast or transferred to another, each of the stored 
recordings is primary evidence. 
4.7.1  Explanation 5 to this clause provides for treating electronic and 
digital records produced from proper custody, as primary evidence. It was 
submitted before the Committee that the Bill has no mention about ensuring the 
maintenance of a proper chain of custody of digital and electronic records 
acquired during investigations. The provision of maintaining proper chain of 
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custody has already been incorporated within the ambit of criminal laws in 
developed countries such as United States of America (USA) and United 
Kingdom (UK). It was suggested to the Committee that such provision may be 
included in the Bill in view of the susceptibility of electronic and digital records 
to tampering during the handling of evidence. 
4.7.2  The Committee is of the opinion that safeguarding the 
authenticity and integrity of electronic and digital records acquired during 
the course of investigation is crucial due to the fact that such evidences are 
prone to tampering. The Committee takes into account the suggestion 
submitted before the Committee and recommends that a provision may be 
inserted to mandate that all electronic and digital records acquired as 
evidence during the course of investigation are securely handled and 
processed through proper chain of custody. Appropriate provision in this 
regard may be made in the Bharatiya Nagarik Suraksha Sanhita, 2023. 
CLAUSE 62 - Special provisions as to evidence relating to electronic record 
4.8 Clause62reads as: 

The contents of electronic records may be proved in accordance with the 
provisions of section 59. 
4.8.1  The Committee was informed that clause 62 of the Bill 
corresponds to section 65A of the Indian Evidence Act, 1872. Section 59 
mentioned under this clause deals with proof of documents byprimary evidence 
which is not applicable under this provision. On comparingclause 62 of the Bill 
to section 65A of the IEA, it can be inferred that section 65Bso mentioned in the 
text of section 65A of the Act, which deals admissibilityof electronic records 
and it co-relates with clause 63 instead of clause 59 of the new Bill. 
4.8.2  The Committee notes that “section 59” of the Bill relates to the 
documents to be proved by primary evidence while “section 63” of the Bill 
relates to admissibility of electronic records. The Committee agrees with 
the submission of stakeholders and observes that the appropriate reference 
in this clause should be “section 63”. The Committee, therefore, 
recommends that "section 59" may be replaced with "section 63" to rectify 
error in cross-referencing.  

 
CLAUSE 77 - Proof of other official documents 

 
4.9Clause 77(f) reads as under: 

Public documents of any other class in a foreign country, by the original 
or by a copy certified by the legal keeper thereof, with a certificate under the 
seal of a Notary Public, or of an Indian Consul or diplomatic agent, that the 
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copy is duly certified by the officer the legal custody of the original, and upon 
proof of the character of the document according to the law of the foreign 
country. 
4.9.1  The Committee observes that the sentence construction of this 
clause is incomplete as the word “officer” and the words “the legal 
custody” in fourth line are not appropriately connected. The Committee 
recommends that the word "having" may be inserted after the 
word"officer" to make the sentence grammatically correct.  

 
CLAUSE 138–Accomplice 

 
4.10 Clause 138 of the Bill reads as under: 

An accomplice shall be a competent witness against an accused person; 
and a conviction is not illegal merely because it proceeds upon the 
uncorroborated testimony of an accomplice. 
4.10.1  The Committee was informed that clause 138 is in conflict with 
illustration (b) to clause 119(1) which reads as under: 

“an accomplice is unworthy of credit, unless he is corroborated in 
material particulars”  
4.10.2  It was further informed that that clause 138 and illustration (b) to 
clause 119(1) gives contradictory meanings which may create confusion in 
application of the two clauses. The testimony of an accomplice is applied in a 
conflicting manner in the two afore-mentioned clauses. It was suggested that 
clause 138 may be deleted so as to set right the contradictions between the two 
clauses in the Bill.  
4.10.3  The Committee undertook a nuanced analysis of clause138 and 
it observes that the original text of section 133, which is the corresponding 
section to this clause in the Indian Evidence Act, 1872 has been retained in 
this clause. However, a closer scrutiny of clause 138 and cross-analysing it 
with illustration (b) to clause 119(1) highlights evidentcontradiction 
between the two clauses which has not been rectified in the IEA. Clause 138 
considers an accomplice as a competent witness against an accused person 
and uncorroborated testimony of an accomplice is made admissible in 
conviction. However, illustration (b) to clause 119(1) states otherwise and 
treats uncorroborated testimony of an accomplice as unworthy of credit. 
The Committee is of the opinion that such contradictions between clauses 
in the Bill may jeopardise efficacy of the Bill in its application. The 
Committee, therefore, recommends that suitable amendments in clause 138 
may be made. 
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CLAUSE 168 - Judge's power to put questions or order production 
4.11 Clause 168 reads as: 

The Judge may, in order to discover or obtain proof of relevant facts, ask 
any question he considers necessary, in any form, at any time, of any witness, or 
of the parties about any fact; and may order the production of any document or 
thing; and neither the parties nor their representatives shall be entitled to make 
any objection to any such question or order, nor, without the leave of the Court, 
to cross-examine any witness upon any answer given in reply to any such 
question: 

Provided that the exercise of the powers conferred herein must be based 
upon facts declared by this Act to be relevant, and duly proved: 

Provided further that this section shall not authorise any Judge to compel 
any witness to answer any question, or to produce any document which such 
witness would be entitled to refuse to answer or produce under sections 136 to 
140, both inclusive, if the question were asked or the document were called for 
by the adverse party; nor shall the Judge ask any question which it would be 
improper for any other person to ask under section 157 or 158; nor shall he 
dispense with primary evidence of any document, except in the cases 
hereinbefore excepted. 
4.11.1  The Committee recommends that the word "Act" in the first 
proviso may be replaced with "Adhiniyam" as is already used in preceding 
portions of the Bill.  

THE SCHEDULE 
CERTIFICATE 

4.12 Part A and Part B deals with the certificate to be filled byperson in-
charge of the computer or communication device and by an expert.  
32.2 The Committee was informed by stakeholders that the certificates in the 
schedule would assist all litigants and investigating agencies as most of the 
police personnel do not have any set pattern to produce certificates with regard 
to electronic evidence. However, concerns were raised regarding Part A of the 
schedulewherein it was informed that the certificate does not meet the 
requirements specified under sub-clause 2of clause 63 as it does not give 
declaration with regard to the lawful control of the person presenting the record 
and no declaration about the condition of the device, etc. 
4.12.1  The Committee observes that the certificate in Part A of the 
schedule does not conform to the requirements prescribed in sub-clause (2) 
of clause 63. The Committee opines that such shortcomings may jeopardise 
the authenticity, reliability and integrity of the electronic and digital 
records submitted as evidence in the court of law and will be susceptible to 
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tampering during handling of evidence. The Committee, therefore, 
recommends that the certificate in Part A may be amended to meet the 
requirements prescribed in clause 63,sub-clause (2)(a) to sub-clause (2)(d). 
4.13 The Committee also undertook a detailed examination of the text of 
each clause and noted that the Bill contains some cross-referencing errors. 
The Committee, therefore, recommends the Ministry to rectify such errors.  
4.14 The Committee agrees with the remaining clauses of the Bill without 
any changes. The Committee strongly believes that the changes brought in 
the Bill would reflect the growing importance of digital evidence and the 
need for a more comprehensive legal framework in line with 21st century 
technological advancements and societal changes.  
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OBSERVATIONS/RECOMMENDATIONS- AT A GLANCE 

The Committee takes note of the efforts of the Ministry of Home 
Affairs and the Ministry of Law & Justice in undertaking the mammoth 
task of drafting new legislations in an attempt to have comprehensive 
criminal laws. The extensive consultations and threadbare discussions 
undertaken in the drafting process have been reflected in the Bills that 
have imbibed Indian thought process and the Indian soul. A comprehensive 
review of India’s legal system was the need of the hour to bring it on par 
with the contemporary aspirations of the people.  Having taken a citizen-
centric approach, these Bills serve as a reassurance to the Indian citizens. 
The Committee appreciates the combined efforts of the Ministries in 
reviewing 3,200 suggestions and thereby drafting comprehensive 
amendments to the Indian Penal Code, 1860, Code of Criminal Procedure, 
1973 and the Indian Evidence Act, 1872.  

(Para 2.7) 
 

The Committee notes the wording of Article 348 of the Constitution 
of India which says that language to be used in the Supreme Court and in 
the High Courts, as well as for acts, bills and other legal documents shall be 
in English language. The Committee finds that as the text of the Bill is in 
English, it does not violate the provisions of Article 348 of the Constitution. 
The Committee is satisfied with the response of the Ministry and holds that 
the name given to the proposed legislation is not in violation of Article 348 
of the Constitution of India.         

(Para 4.2.2) 
 

The Committee takes note of the submission of stakeholders and is of 
the opinion that the addition of the words “in the Official Gazette” in this 
clause will make the provision in tune with similar provisions in all other 
legislations. The Committee, therefore, recommends that the words “in the 
Official Gazette” may be inserted after the word “notification” in this 
clause. 

(Para 4.2.5) 
 

The Committee deliberated at length regarding the inclusion of the 
words "any information" in the definition of evidence.The Committee 
opines that inclusion of “any information” along with “statement” in the 
same line may cause complications in its interpretation. The Committee, 
therefore, recommends that the words “any information” may be deleted in 
this clause to avoid such complications.   

(Para 4.3.2) 
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The Committee examined the text of this clause along with the 
corresponding section of the Indian Evidence Act, 1872 and it observes that 
the particular reference made in illustration (b) pertains to the “Code of 
Civil Procedure” and not the Bharatiya Nagarik Suraksha Sanhita 
2023.The Committee, therefore, recommends that "the Bharatiya Nagarik 
Suraksha Sanhita 2023" in illustration (b) may be replaced with "Code of 
Civil Procedure". 

(Para 4.4.2) 
 

The Committee examined in detail the submission made before the 
Committee and it observes that the parallel section of clause 26 in the 
Indian Evidence Act, 1872 i.e., section 32 has no mention of “facts in issue” 
and onlyuses “relevant facts”. The Committee also notes that “facts in 
issue” and “relevant facts” have a distinct connotation in judicial parlance 
and cannot be used interchangeably.  The Committee opines that the use of 
“facts in issue” in this particular clause is erroneous. The Committee, 
therefore, recommends the Ministry to delete the words "facts in issue" in 
this clause.  

(Para 4.5.3) 
 

The Committee analysed the text of the clause and notes that section 
376A of the Indian Penal Code, 1860 corresponds with section 66 of the 
Bharatiya Nyaya Sanhita, 2023. Further, section 53A of the Indian 
Evidence Act, 1872 corresponds with section 48 of the Bharatiya Sakshya 
Bill, 2023. Upon undertaking a comparative analysis of the two 
corresponding sections, the Committee observes that section 376A of the 
IPC which was referred to in section 53A of the IEA has been omitted from 
section 48 of the BSB. The Committee is of the opinion that "section 66" of 
the BNS should also be included in the offences referred to in this clause. 
The Committee, therefore, recommends that "section 66" is inserted after 
"section 65" to cover all the corresponding offences referred to in the BNS. 

 
(Para 4.6.1) 

 
The Committee further observes that the term “Bharatiya Nagarik 

Suraksha Sanhita, 2023” used in clause 48 of the Bill is incongruous since 
the offences referred under this clauseare provided in the Bharatiya Nyaya 
Sanhita, 2023. The Committee, therefore, recommends that the words “the 
Bharatiya Nagarik Suraksha Sanhita, 2023" in clause 48 be replaced with 
"the Bharatiya Nyaya Sanhita, 2023" as it has been erroneously mentioned.  

(Para 4.6.2) 
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The Committee is of the opinion that safeguarding the authenticity 
and integrity of electronic and digital records acquired during the course of 
investigation is crucial due to the fact that such evidences are prone to 
tampering. The Committee takes into account the suggestion submitted 
before the Committee and recommends that a provision may be inserted to 
mandate that all electronic and digital records acquired as evidence during 
the course of investigation are securely handled and processed through 
proper chain of custody. Appropriate provision in this regard may be made 
in the Bharatiya Nagarik Suraksha Sanhita, 2023. 

(Para 4.7.2) 
 

The Committee notes that “section 59” of the Bill relates to the 
documents to be proved by primary evidence while “section 63” of the Bill 
relates to admissibility of electronic records. The Committee agrees with 
the submission of stakeholders and observes that the appropriate reference 
in this clause should be “section 63”. The Committee, therefore, 
recommends that "section 59" may be replaced with "section 63" to rectify 
error in cross-referencing. 

(Para 4.8.2) 
 

The Committee observes that the sentence construction of this clause 
is incomplete as the word “officer” and the words “the legal custody” in 
fourth line are not appropriately connected. The Committee recommends 
that the word "having" may be inserted after the word "officer" to make 
the sentence grammatically correct.  

(Para 4.9.1) 
 

The Committee undertook a nuanced analysis of clause138 and it 
observes that the original text of section 133, which is the corresponding 
section to this clause in the Indian Evidence Act, 1872 has been retained in 
this clause. However, a closer scrutiny of clause 138 and cross-analysing it 
with illustration (b) to clause 119(1) highlights evident contradiction 
between the two clauses which has not been rectified in the IEA. Clause 138 
considers an accomplice as a competent witness against an accused person 
and uncorroborated testimony of an accomplice is made admissible in 
conviction. However, illustration (b) to clause 119(1) states otherwise and 
treats uncorroborated testimony of an accomplice as unworthy of credit. 
The Committee is of the opinion that such contradictions between clauses 
in the Bill may jeopardise efficacy of the Bill in its application. The 
Committee, therefore, recommends that suitable amendments in clause 138 
may be made. 

(Para 4.10.3) 
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The Committee recommends that the word "Act" in the first proviso 
may be replaced with "Adhiniyam" as is already used in preceding 
portions of the Bill.  

(Para 4.11.1) 
 

The Committee observes that the certificate in Part A of the schedule 
does not conform to the requirements prescribed in sub-clause (2) of clause 
63. The Committee opines that such shortcomings may jeopardise the 
authenticity, reliability and integrity of the electronic and digital records 
submitted as evidence in the court of law and will be susceptible to 
tampering during handling of evidence. The Committee, therefore, 
recommends that the certificate in Part A may be amended to meet the 
requirements prescribed in clause 63, sub-clause (2)(a) to sub-clause (2)(d). 

 
(Para 4.12.1) 

 
The Committee also undertook a detailed examination of the text of 

each clause and noted that the Bill contains some cross-referencing errors. 
The Committee, therefore, recommends the Ministry to rectify such errors.  

 
(Para 4.13) 

 
The Committee agrees with the remaining clauses of the Bill without 

any changes. The Committee strongly believes that the changes brought in 
the Bill would reflect the growing importance of digital evidence and the 
need for a more comprehensive legal framework in line with 21st century 
technological advancements and societal changes.  

(Para 4.14) 
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